
September 20. 2007 

Ms. Kelli H. Karczewski 
Feldinai? & Rogers. LLP 
222 North Mou1.id. Suite 2 
fiacogdocl~es. Texas 75961 

Dear Ms. Kai-czewski: 

YOLI ask whethei- certain iiii'or~~iation is subject to reqiiired public tiisclos~i~-c unties the 
Ptihlic Informatioii Act (tile ',Act"). ciiaptei-552 of the Government Codc. Yoiirreqiiest \vas 
assigned ID#? 289604. 

Tlie Teil~plc Ii~depeiidei~t School District ((lie "district"). c\-liicl? you i-epseseiit. received a 
request for copies of all hills foi- legal services si~biriitteci to the district froin Jali~1a1.y I .  20i)7 

. 
i o  Julie 28. LOVi. Yoii ciailn iiiai a poi-tioii o i ~ i i e  i-eijiiz~iilii iciilriiiaiivii is C A L C P ( C C ~  i ' i i i~~i  
disclosui-e uiiciei- sectio~is 552.103 L I I I ~  552.107 of the Go\.ernment Codc. ns well as 
lx i~i leged L I I I ~ I ~ I -  I-ale 503 of tile Texas Rules oi'E\'ideiice ;ind rille 192.5 of the  Texas Rrileu 
01' Civil Procedure. \I;c iinie coiisidci-etl tile exceptioi~s yoii c1ei11-i and ic\.iei.veci ilic 
ub111ii:cd i1iior1;ia:ion. 

liii~iail). we i~olc. arlct you ;~ck~rowledge. char the sob~ni!!eti iiiio~-mailoil is siibjcci io 
scctioii 552.C22 of the Governiiien! Cnde. This sectioi: pi-o~jides i i i  part tliat 

ZjiC fo]]o.$iiig ca:cgo;ic!; of ;:lf3rm:~:i~;] src p:kl:c j;>f(]:-]n::!jg!? :!!I<! ]](>I 

excepted fr-om required disc los~~re  under this c l rapter~~nles i  they arc expressly 
confidential under other law: 

i 16) ii~forrriatioii that is i:i a bill for attorney's fees and that is not 
privileged uiider the attorney-client privilege/ .] 

'ALtliougli you]-aisc section 552.101 oftlic (ioverniiieiit Codc iii coiijuiiciioo ivitli sulcs 1'12.5 and 503. 
iliis office has concluded that seztioo 552.101 does 1101 encompass discovci-). pi.iui1eges. S p c  Opeii Kecoids 
Decisii~n Nos. 676 a1 1-2 (2002): 575 at 2 (1990). 
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Gov't Code i; 552.021(a)( 16). 111 this insiance, the siibtlritted ini'orrirarioir consists of attorney 
fee bills. Thits. tile district inusi release this ini'orinatioii pursuant to section 552.022(a)( 16) 
unless it is expressly co~~fidentiai under other law. 

You ciain1 that the submitteci attorne>l fee bills ;ti-e excepted from ilisclosui-c under 
sectioiis 552.103 and 552.107 of tlie Governmen! Code. However. sectiolis 552. I03 aiici 
552. I07 of tlie Govcriiment Code are discretionary exceptions under tile Act and do noi 
coirstitute "other law" that rendei-s information expressly confideiitial hi- purposes of 
ectioii 552.022. Src i)ciI!cis AI-rti Ropiil 77triisir I.. D~il!ci,s Mi~i-~iirl,y Nei,i's, 4 S.W.3d 469. 
47.5-76 (Tex. App.-Dallas l099, no pet.) (govei-r~inental body may ~ ' a i v e  section 552.103): 
Open Records Dccision Nos. 676 at 10-1 1 (2002) (attorney-client privilege iirider 
section 552.107( I )  niay be waived), 665 at 2 n.5 (2000) (discretioiiarycxceptioirs generally). 
r11el.cfoi-e. the district may ~iot  u~itlilrold tlie siihmitieci iiiforinatioir ilncler eitl~es 
section 552.103 or seciioli 552.105 oftlie (;overrrrneni Code. 

Wc note tirat ihe Texas Supreme Coiirt has held tliat the Texas Rules oEEviclencc ai-ic! Texas 
Rules of Civil Procedure at-e "otirei- law" c\,itiliii the tneaiiing of section 552.022 of the 
Goveriinreiit Code. Scc Iri r-cB City (~fG~or-grrni.1,17. 53 S.W.3d 328. 336 (Tex. 2001 ). The 
~~ttoi-ncy-client pi-ivilc-ge is hund at 'I'exas Rulc of E\,ideiice 503. anti tire attorney iifloih 
pi-odiict psivilese is ioiind at Texas Rule of Civil Pi-ncedui-e 197.5 Accordiiigly. we \ \ . i l l  
consiiles your ;isser.tioi~ of these priviieges :~ndei- !rule 503 ~ind I-ulc 192.5. 

liuie 503 or t l~c 'Tex;ts Rules of t\.icience errcoinpasses tile ntlorney-client pi-ivilege and 
pro\'ides: 

A clieiir Ihas a privilege to refuse to disclose and io pie\eiit any otlrcr pzr~c>ii 
Ti-o1r1 clisclosi~rg confidciitial coiilili~~nicaiio~is iirniii. hi I piirpo>e of 
f;tciIitati!ig the renditioii of professional legal sei-vices to tile client: 

(,4) hci\veeii tlie ciient ora repi-eseiitative oftlic clieiii ;tiid tile cliciii's 
Ia\vyer 01- a re~?reseniative of the lawryel-: 

(B) between the lawycr and tire lawyer's I-epresentativc; 

(C) by the client or arepresentative of the clieiit. or tlie client's lawyer 
or a representative of tlie lawyer, to a lawyer or a representative of a 
lawyer representing anotliel-party in apending action and concerning 

inatter of corninon interest tirerein: 

(D) between i.epresentatives of tire client 01- betwccli the client atid ;I 

representative of the client: or 
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(E) among laivyers and their I-epresentatives representing the same 
client. 

?'EX. K.  Evii,. 503(b): I ) .  .4 coinrnunication is "confitlential" i f  not intended to he disclosed 
to third persons otliestl~an ttiosc to who:n disclosure is iiltide i n  f ~ ~ r t h e r a i ~ c e  of the i-ei~ciitioii 
oi'l3rofessioiial legal services to tlie clieiii 01- those reasoiiably necessary for tile transmission 
of tlie co~nmunicatioii. lii. 503(a)(5). Thus, in oi-derto \vitliliold attoi-ney-ciieiit privilegccl 
iiiformation [I-0171 disclosui-e under rule -503, a govciiiiilentnl body ~iiust: ( 1 ) shoa'  t1i;it the 
clociirnel~t is a commiinicatioi? trai~smiited betweeii pri\lilegi-d parties or reveals it coiif'icleiitial 
comniunicatioii: (2)  ideiitif)~ the parties involved in the coiiimunication: and ( 3 )  slicii4 ilia! 
the coinmunicatioii is confidential by explaiiiing that i t  was not iiitendcd to be discloseii to 
iliird pel-soils nilif that i t  was riiade in fiirtherance of the rendition of professionai legal 
services to theclient. Upon a demonstratioi? of all three factors. the iiiformaiion is privileged 
;ind co~rfidentiai under s~ile 503. pro\~icled the client has not waiveci tlic privilege or the 
tlocuinei~t does not fall \.\,ithii: the puiview of tlie exceptiol~s to tile 131-ivilege enumerated 111 

rule 503;d). Pirr,shiii-gli Coi-iiir~g Coq7, i'. Cnld~vcll. 861 S.W.2d 423. 427 (Tex.  App.-- 
Hoiistoii [l4tll Dist.] 1993. ~ i o  writ). 

You state t11;it ilie siri~rnitted aitoi-i~eq fcc hills coiisisi of coi~J'itIei~ti;il coininitiiicaiio~i,i 
het\\,ecii the districi's atioriieys and i l ~ e  district that were ~nacle for tile piirpose oifaciliiatii-ig 
tile rciiditioii ofprofessional legal services to the disti-ict. Bascd oil your I-epreseiiiatioiis and 
our review of ilie suhmittetl iiiformatioii. we find !liar the disti-ict 1i;is established that soiiie 
oi'iiie ii~formation at issue is protected by the attorneu-cliei~t pi-i\,iIege. rhus .  the district !?hay 
iv i t l~ l~ol~i  ilhe information we liavc inat-kecl 11~1rs~1;iiit to rule 503 of the Texas Rtiles of 
!~\i~!c:ic:c. Ji:~?'ei.e:-. wi! Ih;?\.c failed to tli.i~ioiisirate tliat ;in! rile 1-e:iiaiiiiii~ iiifoiiiiatioi? :it 
i< \~ ic  coiisists ofpr!~.ilcged ;itto~.iiey-cliciit c o ~ i ~ ~ i i ~ ~ ~ ~ i c a t i ( > : i s :  ti~e~.eScjre. tlic tl:.<~~-ict III;IJ, 1 7 0 1  

v\.iil-ilii~icl any o i  tile I-crr~aining i:lforinatioii ;it i s i i ~ c  iiililer i-iile 503. 

R:~le 192.5 oftlie Texas RL!!~s of Ci?,il Procediire e r i ~ o ! n p i l i s ~ ~  tlir :~ttni-i~?y ~ o i . h  ~?ic?iIhict 
~)rivilege. For tire purposes of section 552.032 of the Govei-iii~ieni Code, i : i l~ri i~ativii  is 
co~~fidential under rule 192.5 only to tile extent that tlie informatioii i~nplicates the core work 
product aspect o i  the work product priviiege. ,Tee Open Recoi-ds Dccisio~l i io .  677 at 9- I0 
(2002). Rule 192.5 defines core work product as tlic work product of ail attoi-ney or an 
attorney's representative. developed i n  anticipation oflitigatioii or fo;-trial. that contains the 
i~iental iinprcssioi~s, opi~iions. conclusions, 01-legal theories of the attorney or the atiol-ney's 
representative. Ser TEX, R. CIV. P .  9 5 (  ( b  Accoi-dingly. in ordei- to witlihold 
aitoi-ney core work p r o d ~ ~ c t  fi-om ii isclos~~re under I-ule 192.5. a govern~nental body must 
deiiio~istrate illat tlie iiiatei-ia1 was ( 1  )created for trial oi- in anticipatioi~ of'litigatio~~ wliei? the 
gavel-111neiita1 hody receivecl the request for iiiforination aiid (2)  coi~sisis of ail attoi-ney's 01- 

the a!torney's represciitative's mental irnpressioiis, opiiiions. co:icIusioii.s, 01- Ieg:11 theoi-iei. 
id. 
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The first pi-oiig of tile work product test. ivhich rec1uires a go\'ernme~ital body to show that 
tlie i n f o r ~ i a t o  at issue was created i n  anticipatio~r of liiigatioii. 11as two parts. A 
governmental hodp must demoi~strate that ( I )  ;I reaso~iable persoii ~~ou lc i  have coiicluded 
f'roin tlie totality of the circumstances siir~-oui~ding the iii\~estigation that tliel-e was ;I 

substantial cha~ice [hat litigition woulci eiisue, and ( 2 )  the party resisting di.scovei-y I~eiie\~ecl 
in  pooil faith that tlrere was a s~ibsta~itial chance that litigatio~i wo~ilcl ellsue and conducteti 
tire investigatioi~ Tor the purpose of preparing fol- s~lch litigatioii. S E P  iV(ir'1 T(i17k 1'. 

Bi-oriir,riiin, 85 I S .W.2d 193.207 (Tex. 1993). A "si~bstantiai cliance" of iitigation tlocs iior 
inean a statistical probability, hut rather "that litigatioii is riioi-e tlraii merely an abstract 
possibility or iiii\vai-ranted kai-..' 10. ;at 204. The second prong of tlie woi-k pl-oduct test 
req~iire.: the goveriimental body to s l io~:  that the doci~iiients at issue contai~is the attorney's 
or tile alioi-~iey's sepreseirtati\~e's nierital impression.s. opiiiions. conclusions. or lcgr11 
iiieol-ies. 'TEx. R.Clv.P. 19?.5(b)(l). Adocument containiiigcore work product information 
that meets both proiigs of [lie work prodi~ct test is co~rfidcntial ii~idei-rule 192.5. provideti the 
infoi-mation does not P~ll  within the purview of the exceptioiis to [lie privilege e~iiimei-ated 
i n  rule 192.5(c). Pitisblri;i.l~ Coi.rlilzi: Cor11. 1'. Cnliii,~~c~//. 861 S.W.2d at 427. 

iraviiig coiisidered your argume~rts and reviewed tile subniitted information. we coiicli~de 
tliat you liave iioi establisl~ed that rile semaining iiribi-inatioii at issue ccti~sists oipri\,iiepeci 
core work product: ilierefore. the disti-ict nlr~y not witliholci any oi.tI~is inl'osrnatioii undei-siile 
192.5. 

In siiinii?ary. the clistrict iiiay wiihliold the iiiforiiii~tiori we Iiase iiirirhcti uiider rille 501 oi t!ie 
'Texas Rules of Evidence. The iemai:iiilg sribinitted iiifor~natioi~ iniist he I-cicased. 

T'liis Ietrci- ruiiiig is tiiniied to [lie particiilai- rccosds 211 isscre i n  this recjuest anti Iiiniietl to ihe 
iacts as 111-esented to us; tl~ereiore. this I-icliiig inusi 1101 be I-clieii iipoii ;I\ o pi-cviuiis 
determinatioii I-egarding airy othei- i-ecords or :111y otliei- circumstances. 

'i'iiis ruliii~g tsipgei-s inipoi-tant deadliiies regarding rile i-igiits and respocisibiiities of thc 
governrne~rtal body and of tlie recluestor, For example, govei-nniental bodies are proilibited 
from ask~iis the attoniey general to reconsider tliis I-uiing. Cov'i Cocie $ 552.30i(G, ii'llie 
goverirmeiilal body uTalils to cliallenge this ruling, tire go~~e~~i~mentaJ  body iniist appeal by 
filing suit in Travis Cou~lty witltiit30 calendar days. Iil. 3 552.324(h). In  order to get tile full 
heirefit of sucli a11 appeal. the goverirrneiital body inust file suit witlriii 10 cale~rdar- clays. 

I .  552.353(b)(3). (c). If the governinental body does not appeal tliis ruling and tile 
governmeilial body docs not coinply with it, then both the requestoi- and tile attorney geileral 
liave the right to file suit against the governmental body to enforce tliis ruling. lil. 
5 552.321ia). 

If this ruling reqiiires tile goveririnental hotly to release all or part of tile requested 
infol-mation. the governmeiilal body is responsible for taking the next step. Based on tile 
statute. tile attorney general expects tliat. upoii receiviiig this ruling. the gover~imcntal body 
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\?;ill either release tlie public recoi-ds pi-oii~ptly pursuant to section 551.121(,a) of tile 
Governineiit Code oi-file a I~iwsuit ciinlleiigiiip this r .~~lin,npii i - .s i ia~~tt~ section 5.52.324 of tile 
Govei-niiient Code. If the go\:erninental body fails to do one of these thinzs, then the 
reilLtestor should repoi-[ that f;\ilui.e io the attol-ney gei~ei-al's Ope11 Government I3otliiie. 
loll free. ai (877) 673-6839. The rei~i~estor may also file n complaint with [lie district or 
county attorney. Iri. 5 552.321%~). 

Ii' this ruling reyi~ises or pel-mils tlie govei-iiiiiental body to witl?l~olt! all or soiile or the 
reiliiested infornintioii, the reiluestor cat? appeal tl~at dccisioii by iiiiig tile goveini~iciiiiii 
body, iil. 6 552.32l(a): 7 i ~ i i i s  I>c'i,'i of Psth. Sqjrt?. 1.. Gilhr-eiitli. 842 S.W.2d 408. 41 I 
('Tex. Ap~~.--Auslili 1992. 110 writ). 

Please reiiiember th:lt under the Act the release of inforin;itioii triggers ccrrain p~.ocedures for 
cosis aiid c11a1-ges to ilie requestor. Ifrecoi-cis 31-e released iri eoiiipliance with this ruling, he 
hurc tl~at all cliai-ges for {lie informatioii are at oi- below ilie legal nmoiiiits. Q~iestioris oi- 

coiiiplaiiits ahorit over-chargiiig iiiList be directed to Nadassali Schloss at tile Office of tlie 
-\rtoriiey General a[ (5  12) 475-2497. 

if tl?c govesi~mental body. (lie I-eqiiestos. or any other peisoi? l i r i i  qiiestioiis o i -  ciiii?iiicrits 
aho~ii this ~.~iliiig. they may co~itact o~ir  office. Altlio~igli i!iere is iio statiitoi-y deadiirie fo1- 
coiitactiiig LIS. tlie atioi-ney geiiei-al prefei-s to I-eceiue ally coiiin~eii~s ~vithin I0 ciileiidai-:!:iys 
of tile date of  this I-uliilg. 

.leiiiiiier Lutti-all 

.?ysisiai?t .A.ito!-!?r): Ge!ic!.al 
Opeii Records Divisioii 

Ref: ID# 239603 

c: Ms. Jill K. Fraiikel 
27 I0 Sleepy I-lollow L;uie 
Temple. Texas 76502 
jw/o eiiclos~ires) 


