
G R E G  A H B O T T  

September 20, 2007 

Ms. Susan Camp-Lee 
Sheets & Crossfield, P.C. 
309 East Maill Street 
Round Rock. Texas 78664-5246 

Dear Ms. Calnp-Lee: 

You ask whether certain information is s~ibject to required public disclos~ire under the 
Public Inforination Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 289543. 

The Round Rock Police Department (the "department"). which you represent, received a 
request for information regarding a specified incident and the officers involved in the 
specified incident. You state that the department has released some information to the 
requestor. You also state that the department does not have infonnation responsive to a 
portion of the request.' You claim that the submitted illforniation is excepted from 
disclosureunder sections 552.101,552.117,552.130, and552.1400ftheGovernmentCode.~ 
We have considered the exceptions you claim and reviewed the submitted infonnation. 

'The Act does not require a goveri~n~ental body that t.eceives a request for iriformation to create 
inCortiiation that did not exist wlieri the request was received. See Econ Oj~j~ortuiziiies Dev. Corp. v. 
B~r.stai?za!~ie, 562 S.W.2d 266 (Tex. Civ. App.-Sen Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990). 

'We note that you failed to raise sectioli 552.140 within the ten busit~ess day deadline mandated i n  
sectioii 552.301(b). SeeGov'tCode 3 552.30l(h). I-lowevet-, becausesection 552.140isainandatory exception 
that can provide a compelling reason to withhold infoi-mation, we will consider your arguments under this 
exception. See Gov't Code 5 552.302; Hancock 1,. State l id.  of Ins., 797 S.W.2d 379, 381-82 
(Tex. App.-Austin 1990, no writ) (govet-nmental body nl~tst make coi~ipellitig demoi1st1-atioii to ovet-cotne 
presu~nptioii of openness pursuant to statutory predecessor to section 552.302). 
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Section 552.101 of the Government Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 encompasses federal statutes. The submitted information 
contains 1-9 forms (Employment Eligibility Verification), which are governed by 
section 1324a of Title 8 of the United States Code. This section provides that an 1-9 form 
and "any information contained in or appended to such form, may not be used for purposes 
other than for enforcement of this chapter" and for enforcement of other federal statutes 
governing crime and criminal investigations. See 8 U.S.C. 5 1324a(b)(5); see also 8 
C.F.R. 5 274a.2(b)(4). Release ofthe 1-9 forms in this instance would be "for purposes other 
than for enforcement" of the referenced federal statutes. Accordingly, we conclude that the 
1-9 forms are confidential and may only be released in compliance with the federal laws and 
regulations governing the employment verification system. 

The submitted information includes W-4 forms, which are also excepted from disclosure 
under section 552.101. Section 6103(a) of title 26 of the United States Code renders tax 
return information confidential. This term has been interpreted by federal courts to include 
any information gathered by the Internal Revenue Service regarding a taxpayer's liability 
under title 26 of the United States Code. Mallas v. Kolalc, 721 F. Supp 748 
(M.D.N.C. 1989). Because the W-4 forms constitute tax return information, the department 
must withhold this information under section 552.101 of the Governnient Code in 
conjunction with federal law. 

Some of the remaining information constitutes medical records, access to which is governed 
by the Medical Practice Act ("MPA"), chapter 159 of the Occupations Code. 
Section 159.002 of the MPA provides in pertinent part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by aphysiciali that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infonnation from a confidential comn~unication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
inforn~ation except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 6 159.002(b)-(c), Information that is s~tbject to the MPA includes both medical 
records and infonnatioli obtained from those medical records. See id. $ 5  159.002, ,004; 
Open Records Decision No. 598 (1991). This office has concluded that the protection 
afforded by section 159.002 extends only torecords created by eitheraphysicia~s or someone 
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 
(1 983), 343 (1 982). 
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Medical records must be released upon the patient's signed, written consent, provided that 
the consent specifies ( 1) the information to be covered by the release, (2) reasons or puiposes 
for the release, and (3) the person to whom the infomlation is to be released. Occ. 
Code $5 159.004, ,005. Section 159.002(c) also requires that any subsequent release of 
medical records be consistent with the purposes for which the governmental body obtained 
the records. Open Records Decision No. 565 at 7 (1 990). We have marked medical records 
that may be released only as provided under the MPA. However, none of the remaining 
information constitutes medical records that are subject to the MPA. 

Section 552.101 also enconlpasses criminal history record infomlation ("CI-IRI") generated 
by the National Crime Information Center or by the Texas Crime Information Center. 
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRl that states 
obtain from the federal government or other states. Open Records Decision No. 565 (1990). 
The federal regulations allow each state to follow its individual law with respect to CHRI 
it generates. Id. Section 41 1.083 of the Govemment Code deems confidential CHRI that 
the Texas Department of Public Safety ("DPS") maintains, except that the DPS may 
disseminate this information as provided in chapter 41 1, subchapter F of the Govemment 
Code. See Gov't Code 5 411.083. Sections 411.083(b)(l) and 411.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. 
Id. $ 41 1.089(b)(l). Other entities specified in chapter 41 1 of the Government Code are 
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities 
may not release CHRI except as provided by chapter 411. See generally id. 
$5 41 1.090 - ,127. However, the definition of CHRI does not include driving record 
information maintained by DPS under chapter 521 of the Transportation Code. See 
id. 5 41 1.082(2)(B). We have marked the CHRI that must be withheld under section 
552.101 of the Government Code in conjunction with federal law and subchapter F of 
chapter 41 1 of the Government Code. The department has failed to demonstrate how any 
portion of the remaining information at issue constitutes CHRI for tbe purposes of 
chapter 41 1. Therefore, none of the remaining information may be withheld on that basis. 

The remaining information contains fingerprint information. Chapter 560 of the Government 
Code provides that a governmelltal body may not release fingerprint infomlation except in 
certain limited circumstances. See Gov't Code $5 560.001 (defining "biometric identifier" 
to include fingerprints), 560.002 (prescribing manner in which biometric identifiers must be 
maintained and circumstances ill whicb they can be released), 560.003 (providing that 
biometric identifiers in possession of govelxmental body are exempt from disclosure under 
Act). The department does not inform us, and the submitted information does not indicate, 
that section 560.002 permits the disclosure ofthe fingerprint information at issue. Therefore, 
the departnlent must withhold this information, which we have marked, under 
section 552.101 of the Government Code in conjunction with section 560.003 of the 
Governn~ent Code. 
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The remaining information also include5 L-2 Declarations of Medical Condition and L-3 - 
Declarations ofPsychologica1 and En~otional Health required by the Texas Con~mission on 
Law Enforcement Officer Standards and Education. These declarations are confidential 
pursuant to section 1701.306 of the Occupations Code, which provides: 

(a) The con~mission may not issue a license to a person as an officer or 
county jailer unless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and elnotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain acopy of the report 
on file in a format readily accessible to the commission. A declaration is not 
public information. 

Occ. Code § 1701.306. Therefore, the department must withhold the L-2 and L-3 
declarations under section 552.101 in conjunction with section 1701.306 of tlie Occupations 
Code. 

You assert that the information submitted in Exhibit B is protected by section 58.007 of the 
Family Code, which is also encompassed by section 552.101 of the Government Code. 
Juvenile law enforcement records relating to conduct that occurred on or after 
September 1, 1997 are confidential under section 58.007. For purposes of section 58.007, 
"child" ~neans a person who is ten years of age or older and under seventeen years of age. 
See Fam. Code 5 5 1.02(2). The relevant language of section 58.007(c) reads as follows: 

(c) Except as provided by Subsectioil (d), law enforcement records and files 
concerninn a child and information stored, by electronic means or otherwise, - 
concerning the child from which a record o r  file could be generated lnay not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate fiom adult 
files and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
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separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapter B. 

Id. $ 58.007(c). We have reviewed the information sublnitted in Exhibit B and agree that 
it involves allegations ofjuvenile conduct in violation ofpenal statutes that occurred after 
September 1, 1997. Thus, Exhibit B is subject to section 58.007. Since none of the 
exceptions in section 58.007 appear to apply, Exhibit B is confidential under 
section 58.007(c) of the Family Code and must be withheld pursuant to section 552.101 of 
the Government Code. 

Section 552.101 also encompasses the doctrine of con~mon-law privacy. Common-law 
privacy protects information if (I) the inforination contains highly intinlate or embarrassing 
facts the publication of which would be highly objectionable to a reasonable person, and 
(2) the information is not of legitimate concern to the public. Indus. Found. v. Ten. Indus. 
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered 
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included - - 
info~~nation relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitilnate children, psychiatric treatment of mental disorders, attenlpted suicide, and - . . 

injuries to sexual organs. Id. at 683. This office has also fo~iild that personal financial 
inforn~ation not relating to the financial transaction between an individual and a 
governmental body is excepted from disclosure under common-law privacy. See Open 
Records Decision No. 600 (1992) (public employee's withholding allowance certificate, 
designation of beneficiary of employee's retirement benefits, direct deposit authorization, 
and employee's decisio~ls regarding voluntary benefits programs, among others, protected 
under con~mon-law privacy). A compilation of an individual's criminal history is also 
highly embarrassing information, the publication of which would be highly objectionable 
to a reasonable person. Cfi U.S. Dep 't o f  Justice v. Reporters Conznz. for Freedom of the 
Press, 489 U.S. 749, 764 (1989) (wllen considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled summary of infor~nation and noted that individual has 
significant privacy interest in colnpilation of one's criminal history). Furthermore, we find 
that a compilation of a private citizen's criminal histouy is generally not of legitinlate 
concern to the public. Based on your arguments and our review, we find that the submitted 
infor~nation contains information that is considered highly intimate or enlbarrassing and is 
not of legitimate concern to the public. Accordingly, the department must withhold the 
information we have marked under section 552.101 of the Gove~~lment Code in conjunction 
wit11 common-law privacy. However, no portion of the remaining information is protected 
under comn~on-law privacy, and may not be withheld under section 552.101 of the 
Government Code on this basis. 
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Section 552.1 17(a)(2) of the Government Code excepts from p ~ ~ b l i c  disclosure a peace 
officer's home address and telephone number, social security number, and family member 
illformation regardless ofwhether the peace officer made an election under section 552.024 
of the Government Code.3 We note that section 552.1 17 also encompasses personal pager 
numbers of peace officers are excepted under section 552.1 17(a)(2) as well. See Open 
Records Decision No. 670 (2001). If the pager numbers of peace officer's in the submitted 
documents are not paid for by a governmental body they must be withheld under 
section 552.1 17(a)(2); otherwise, these pager numbers must be released. We further note 
that an individual's personal post office box number is not a "home address" and therefore 
may not be withheld under section 552.117. See Gov't Code 5 552.117; Open Records 
Decision No. 622 at 4(1994) (legislative history makes clear that purpose of section 552.1 17 
is to protect public enlployees from being harassed at home) (citing House Committee on 
State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985)) (emphasis added). Pursuant to 
section 552.1 17(a)(2), the department mbst withhold the information we have marked in the 
submitted documents. 

Section 552.130 of the Government Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't 
Code 5 552.130. Except for the information we have marked for release, the department 
must withhold the Texas motor vehicle record information you have marked, and the 
additional information we have marked, in the remaining submitted information 

Next, we note that the remaining submitted information contains insurance policy numbers 
that are excepted from disclosure under section 552.136 of the Government Code.4 
Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit 
card, debit card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential." Gov't Code 5 552.136. The 
department must withhold the insurance policy numbers we have marked under 
section 552.136 of the Goveinment Code. 

We now address your argument under section 552.140 of the Goveinmellt Code, which 
provides in relevant part: 

(a) This section applies only to a militaiy veteran's Department of Defense 
Form DD-2 14 or other military discharge record that is first recorded with or 

'Section 552.1 17(a)(2) applies to peace officers as defined by article 2.12 or the Codc of Crirniilal 
Procedure. 

T h e  Office of the Attonley General will raise a mandatory exception like section 552.136 of the 
Gover~imeili Code on behalf of a governmental body, but o~dinarily will not raise other exceptions. Open 
Recoi-ds Decision Nos. 481 (1987), 480 (1987), 470 (1987). 



Ms. Susan Camp-Lee - Page 7 

that otherwise first comes into tile possession of a governmental body on or 
after September 1,2003. 

Id. 5 552.140(a). Section 552.140 provides that a military veteran's DD-214 form or other 
military discharge record that is first recorded with or that otherwise first comes into the 
possession of a governmental body on or after September 1,2003 is coilfidential for aperiod 
of seventy-five years and may only be disclosed in accordance with section 552.140 or in 
accordance with a court order. See id. 5 552.140(a), (b). You state that the department first 
came into possession of the submitted DD-214 form after September 1, 2003. Thus, we 
conclude that the department must withhold the submitted DD-214 form under 
section 552.140 of the Government Code. 

In summary, the submitted 1-9 and W-4 forms must be withheld under section 552.101 of 
the Goven~rnent Code in conjunction with federal law. We have marked the ~nedical records 
that may only be released in accordance with the MPA. The department must withhold the 
CHRI we have marked under section 552.101 in coi~junction with federal law and subchapter 
F of chapter 41 1 of the Government Code. The department must withhold the fingerprint 
information that we have marked under section 552.101 in conjunction with section 560.003 
of the Government Code. The submitted L-2 and L-3 declarations are confidential under 
section 1701.306 ofthe Occupations Code and must be withheldunder section 552.101. The 
department ~uust  withhold Exhibit B under section 552.101 in conjunction with 
section 58.007 of the Family Code. The department must withhold the information that we 
have marked under section 552.101 in conjunction with common-law privacy. The 
department must withhold the information that we have marked under section 552.1 17(a)(2) 
of the Government Code. Except for the information we have marked for release, the 
department must withhold the Texas motor vehicle record information you have marked, and 
the additional information that we have marked. under section 552.130 of the Govern~nent 
Code. The department must withhold the insurance policy numbers that we have marked 
under section 552.136 ofthe Government Code. The department must withhold the DD-214 
f o m ~  under section 552.140 of the Government Code. The remaining inforn~ation must be 
released to the req~es tor .~  

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, goverilnlental bodies are prohibited 
from asking the attonley general to reconsider this ruling. Gov't Code $552.301(f). If the 

'We note that the remaining submitted infornlation coutains social security numbers. 
Sectioii 552.147(b) of the Government Code authorizes a governlnental body to redact a living person's social 
security number from public release witliout the necessity of requesting a decision from this office under the 
Act. 
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goveriimental body wants to challenge this ruling, the governn~elital body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the goveinmeiital body niust file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the goveriimental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is respoi~sible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmeiital body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a co~nplaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the informatioil are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassali Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 



Ms. S~isan Camp-Lee - Page 9 

Ref: ID# 289543 

Enc. Submitted documents 

c: Ms. Nanci Wilson 
Reporter 
CBS 42 News 
10700 Metric Boulevard 
Austin, Texas 78758 
(wlo enclosures) 


