
G R E G  A U B O  I I 

September 21. 2007 

Mr. David M. Swope 
Assistant County Attorney 
Harris County 
1019 Congress, !St!' Floor 
Houston, Texas 77002 

Deal- Mr. Swope: 

You ask whether certain information is subject to requiredpublic disclosure under the P~ihlic 
Information Act (the "Actn)_ chapter 552 of the Government Code. Your request was 
assigned DI: 2897 18. 

Harris County Veterinary Health Services (the "county") received arequest fol- the followiiig: 
1) a list of ail databases maintained by the county that may be released under the Act; 2) a 
description of the information contained in the databases; 3) a list of all databases maintained 
by the county that may not he released under the Act and the reason that they !nay not be 
released; 4) a list of all databases maintained by the county that could be copied and obtained 
if the county were to design a prograin to exclude confidential information and the charze 
to design such a program and periodically run the program; 5) a printout from the county's 
existing databases to show what information can be found in them; 6) databases that would 
reveal pet names used by pet owners; 7) statistics on the breeds of dogs and cats registered 
01- licensed by the county; 8) statistics on dog bites, where they occur: and the breed of dogs 
that bite: 9) statistics on yearly and monthly animal intake by the county animal shelter; 10) 
statistics on yearly and monthly animal adoptions; and 11) statistics on yearly and monthly 
euthanizations fi-om I995 until the date of the request. You state that the county has released 
information responsive to items 6 throiigh I 1  of the request. You assert that some of the 
remaining information is not subject to the Act. 111 the alternative. you claim that the 
rernaining information is excepted from ciisclosure under sections 552.101 and 552. I 10 of 
tile Government Code. In addition, you assert that release of tlie remaining infoi-malioii 



Mr. David M. Swope - Page 2 

would implicate the protected proprietary interests of HLP, Inc. ("HLP). YOLI state that, 
pursuant to section 552.305 of the Government Code, the countv notified HLP of the request 
for information and of its right to submit arguments explaining why this information should 
not be released. See Gov't Code 8 552.305 (permitting interested third party to submit to - . . 
attorney general reasons why requested information should not be released); see iziso Open 
Rzcords Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 
permits governmental body to rely on interested third party to raise and explain applicability 
of exception in certain circumstances). We have received arguments from HLP. We have 
considered all arguments and reviewed the submitted representative sample of information.' 

Initially, we must address your clairn that the requestor seeks information that is not subject 
to the Act. The Act applies to "public information," which is defined as information that is 
collected, assembled. or maintained under a law or ordinance or iii connection with the 
traiisaction of official business by a governmental body or for agovernmental body, and the 
governrnental body owns the inforination or has a right of access to it. Gov't Code - 
$ 552,002. Information is generally subject to the Act when it is held by a governnlental 
body and it relates to the official business of a governmental body or is used by a public 
official or employee in the peribrmance of official duties. See Open Records Decision 
No. 635 (1995). You assert that the submitted information consists of "tools for the 
manipulation of data and descriptions of those tools and how to use tiiem" and that "the 
subi~litted materials function solely as tools to maintain, manipulate, or protect public 
property . . . ." Upon review, however, we find that the submitted documents reveal 
information regarding animals registered with the county, the vaccinatioll status of the 
animals, addresses of animals' owners, bite investigations, animals maintained in the county 
kennel, and financial transactions between the county and members of the public. This 
information is maintained in connection with the transaction of the county's official busi~~css. 
Therefore, the submitted information is public i~lfor~nation as defined by section 552.002. 
and is subject to disclosure under the Act unless subject to an exception to disclosure. 
Accordingly. we will consider the exceptions to disclosure raised by the cou~ity and H1,P. 

Wc next address the contention of the county and HLP that the submitted information must 
be withheld under the terms ofa  licensure agreement between tlie county aiid HLP. We note 
that inforination is not confidential under the Act simply because the party that submits the 
information anticipates or requests that i t  be kept confidential. See I I Z ~ L ~ S ,  Fourcd. 11. Tex. 
ir:dus.AccideiztBd.~ 540S.W.2d 668,677 (Tex. 1976). In other words, agovernmental body 
cannot overr~ile or repeal provisions of the Act through an agreement or contract. See 
Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) 

'We assuine iiiat the "reprcsen;ativc sample" of records suhinitied to this office is truly representative 
of tire rcqi~esied rccords as a wlioie. Sec Open Records Decision Nos. 499 (1988). 497 (1988j. This opcii 
records letter does not reach, anti therefore docs iiot authorize the witliliolding oi. any other requestcd records 
10 tile extent that tliose records contain substantiaily different types ofinforiiiation than [liar subniiited to this 
0iTicc. 
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("[Tjhe obligations of a govern~nental body under [the predecessor to the Act] cannot be 
comprolnised simply by its decision to enter into a contract."), 203 at 1 ( i978) (mere . -  . 
expectatioil of confidentiality by person supplying infor~nation does not satisfy requirements 
of statutory predecessor to Gov't Code 5 552.1 10). Consequently. unless the submitted ~. 

information coines within ail exceptiori to disclosure. i f  must be released, notwithstandii~g 
any expectation or agreement to the contrary. 

We next address tlie exceptions to disclosure raised by tlie county. Section 552.101 of the 
Government Code excepts from disclosure "inforination considered to be confidential by 
law, either constitutional, statutory. or by judicial decision." This section cneompasses 
information protected by other statutes. Section 826.03 1 I of the Health and Safety Code, in 
relevant part, states the following: 

(a) Informatioil that is contained in a municipal or county registry of dogs 
and cats under Section 826.031 that identifies or tends to identify tlie owner 
or ail address. telephone number, or other persorially identifying informatioil 
of' tlle owner of the 1-egistered dog or cat is confidei~tial and not silbject to 
disclosure under Chapter 552, Government Code. The inforination contained 
in the registry may not include the sociai security number or the driver's 
license number of the owner of the registered animal. 

(b) The information may be disclosed orlly to a governmental entity or a 
person that, under a contract with a govern~nental entity, provides aniinal 
control services or animal registration services for the governmental entity for 
purposes related to the protection of public health and safety. A 
governmental entity 01- person that receives the infor~nation must maintain the 
confideiitia!ity of the information, may not disclose the information under 
Chapter 552, Government Code, and may not use the information for a 
purpose that does not directly relate to the protection of public health and 
safety. 

I-iealth & Safety Code 5 526.031 ](a): (b).' Section 826.031 1 only applies to the actual pet 
registry; it is not applicable to the contents of other records, even though those documents 
may contain the same information as the pet registry. See Open Records Decision KO. 658 
at 4 (1998) (statutory confidentiality provision must be express, and confidentiality 
requirement will not be implied frorn statutory structure). You do not iriform us that tlie 
subiniited records arc contaiiied in the county's pet I-egisti-y. Thus, we find you liave failed 
to eslablish thar the submitted infor~natio~i is confideiitial ilnder sectioii 826.031 1 of tile 

'Act ofMay 28, 1999.76thLeg.. R.S.. ch. iOh9; I999 Tex. Gen. Laws392i,anzo~~/ei//~~~Ac? ofMn); 
25. 2007. 80th Leg.> R.S., cii, 686. $ 2, 2007 Tex. Scss, 12aw', Scrv. 1268-69. 
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Health aiid Safety Code, and the county may not withhold this infor~nation uilder 
section 552. 101 of the Govei-nment Code on that ground. 

Section 552.1 01 also e~lcompasses the common law informer's privilege, wkicliTexas courts 
have long recog~lized. See Aguilur- v. Sfilie. 444 S.W.2d 935. 937 (Tex. Crim. App. 1969). 
The informer's privilege protects from disclosure the identities or  persons who report 
activities over which the governrllental body has criminal orquasi-criminal law-enforcement 
authol-ity; provided that the subject of the information does not aiready know the informer's 
identity. See Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). The privilege 
protects the identities of individuals who report violations of statutes to tile police or similar 
law-enforceriient agencies, as well as those who report violations of statutes with civil or 
criminal penalties to "administrative officials having a duty of inspection or of law 
enforcement within their partic~ilar spheres." See Open Records Decision No. 279 at 2 
(198 1) (citing Wigmore, Evidence, 5 2374, at 767 !McNaughton rev. ed. 196 1)). The report 
r~iusi be of a violation of a criminal or civil statute or law. See Open Records Decision 
Nos. 582 at 2 (1 990), 5 15 at 4-5 (1988). The privilege excepts the informer's statement only 
to the extent necessary to protect that informer's identity. Open Records Decision No. 549 
at 5 (1990). You note that the county "is responsible for enforcing the Rabies Controi Act 
of I 987, the rules of the Texas Board of Health that compromise the minimum standards of 
rabies coiltrol, the Harris County rules to co~ltrol rabies and the rules adoped by the Texas 
Board of Health uiider the quarantine provisions of the Rabies Control Act of I98 1 " and that 
a "[vjioiation of the couilty's Rabiesl.4nirnal Controi Rules is a class C misdemeanor." You 
state that portions of the responsive inforination "could identify the person who complained 
to the [countyj regarding a possible violation of animal control laws." However, the 
sitbmitied information does not reveal the identities of any informers or that a violation of 
a statute enforced by the county was reported. Thus, you have not demonstrated that release 
of the submitted information would reveal the identity of an individual who reported a 
violation of a statute enforced by the county. Therefore. the county may not withhold any 
of the submitted information on the basis of the informer's privilege under section 552.101 
of the Governinent Code. 

We next address the arguineiits submitted under section 552.1 10 ofthe Goveriiment Code. 
The county and HLP assert that soriie of the submitted information is excepted from 
disclosure under section 552.1 10 of the Government Code. Sectioi? 552.1 10 protects; 
1) trade secrets. and 2) commercial or financial inforination the disclosure of which would 
cause substantial coinpetitive harm to the person froin whoin the inforination was obtained. 
Gov't Code 5 552.1 I O(a), (b). Section 552.1 1O(a) protects the propl.ieta?y interests of private 
parties by excepting from disclosure trade secrets obrained from a person and privileged or 
confidential by statute or judicial decision. See id. 5 552.1 lO(a). A "trade secret" 

iilay consist of any formula, patiel-n: device or compilation of infor~natioii 
which is used in one's business, and which gives [one] ail opportunity lo 
obtain an advaiitage over competitors who do not kilow or use it. It may he 
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a forinula for a chemical compound, a process of manufacturing, treating or 
preserving materials, a pattern for a machine or other device, or a list of 
customers. It differs from other secret information in a business in that it is 
not si~npiy information as to single or ephemeral events in the conduct of the 
business, as. for- example, the amount or other terms of a secret bid for a 
contract or the salary of certairi employees . . . A trade secret is a process or 
device for continuous use in the operation of the business. Generaliy it 
I-elates to the production of goods, as, for example, a machine or for~nula for 
the production of an article. It may, however. relate to the sale of goods or 
to other operations in the business, such as a code for determining discoilnts, 
rebates or other concessions in aprice list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS $ 757 cmt. b (1939); see uisci Nyde Coi-p. v. Nuffines. 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Qecision Nos. 255 (1980), 232 (1979), 217 
(1978). 

Tnere are six factors to be assessed in  determining whether inforination qualifies as a trade 
secret: 

(1) the extent to which the infoimation is kiiown outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) tileextent of measures taken by [thecompany] to guard the secrecy of the 
information: 

(4) the value of the information to [the company] and to [its] compeGtors; 

(5) the amount of effort or money expended by [the company] 111 developing 
this information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RESTATEMENTOFTORTS ji 757 cmt. b (1939): secJ uiso ORD 232, This office must accept 
a claim that information subject to the Act is excepted as a trade secret if api-iiizu,fucie case 
for exemption is made and no argument is submitted that rebuts the claim as a mattei- of law. 
ORD 552. However, we cannot conclude that section 552. I 1O(a) is applicable unless it has 
been shown that the information meets the definition of a trade secret and the necessary 
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factors l~ave been demonsti-ated to establish a trade secret claim. Open Records Decision 
No. 402 (1983). 

Section 552.1 10(b) protects "[clommercial or financial information for which i t  is 
de~iionstrated based on specific fdctual evidence that disclosure would cause suhstantiai 
competitive harm to the person from whom the information was obtained[.]" Gov't 
Code 5 552.1 10(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not conelusory or generalized allegations, that substantial eoinpelitive injury would 
likely result from release of the information at issue. Id. 5 552.1 lO(b); see ulso Nat'l Poi-ks 
& Conser-vatinn Ass'ii v. Mor-foiz, 498 F.2d 765 (D.C. Cis. 1974); ORD 661. 

Aftei-reviewing the submitted iilfonnation and arguments, we find that the county and HLP 
have failed to demonstrate that any portion of the subrnitted information meets the definition 
of a trade secret. We therefore determine that none of the submitted information may be 
withheld under section 552.1 lO(a) of the Government Code. Further, we find that neither 
the county nor NLP has provided specific factual evidence demonstrating that release of the 
requested information would result in substantial competitive harm to the compariy. 
Accordingly, weconclude that noneofthe submitted information is excepted from disclosui-e 
tinder section 552.1 10(b) of the Government Code. 

Finally, HLP asserts that the submitted information is made confidential by copyright. We 
note that copyright law does not make information confidential for the purposes of 
section 552.101. See Open Records Decision Pio. 660 at 5 (1999). A gover;imentai body 
must allow inspection of copyrighted information unless an exception to disclosure applies 
to the information. See Attorney General Opinion JM-672 (1987). An officer for public 
information must coinply with copyright law- however, and is not required to iiimisi~ copies 
of copyrighted infor~nation. Id. A member of the public who wishes to ~nake  copies of 
copyrighted information must do so unassisted by the governmental body. In making copies, 
the member ofthepl~blic assumes the duty of co~npliance with the copyright law and the risk 
of a copyright infringement suit. See Open Records Decision No. 550 at 8-9 (1990). Thus. 
the county may not withtiold the siibmitted information under section 552.101 of the 
Goveniii~ent Code in conjunction with copyrifiht law, but any information that is protected .. - 
b ) ~  copyright may only be released in accordance with copyright law. As no other exceptioiis 
to disc1osu1-e are raised* the s~ibmitted information must be released to the requestor. 

This letter ruling is limited to the particular records at issue i n  this request and lilnitcd to the 
Facts as presented to us; therefore, this ruiing must not be relied upon as a previous 
determinatio~i regarding any other rocords or any other circui:istances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
eoveraiinental body and of the requestor. For examule, roverl~mental bodies are prohibited 
w A - 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental llody wants to challenge this ruling. thc govei-nmental body must appea! by 
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filing suit in Travis County within 30 calendar days. Id. 8 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 caleildar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
gover~~mental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id .  $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmentai body is respoilsible for taking the next step. Based on the 
statute. the attorney general expects that, upon receiving this ruling. the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challengilig this ruling pursuant to section 552.324 of tile 
Governme~lt Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline: 
toll free, at (877) 673-6839. The requestor majj also file a complaint with the district 01- 

county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 8 552.321(a); Texas De11't qfPuh. Scfet), v. Gilhieurl?. 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers ceitair: procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legai amounts. Questions or 
complaints about over-charging must be directed to Hadassail Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the goveriimental body, the requestor, or any other person has questions or comments 
about this riiling, they may contact our office. Although there is no statutory deadline for 
coi~tacting us9 the attorney general prefers to receive any cominents within 10 caleildar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 



Mr. David M.  Swope - Page 8 

Enc. Subliiitted docuineiits 

c: Mr. Bill Murphy 
Houston Chronicle 
801 Texas Avenue 
Houston. Texas 77002 
(wio enclosures) 

Mr. Bob Hoover 
Prcsident,HLP, Iiic. 
2595 South Lewis Way. Suite B-194 
Lakewood, Colorado 80227 
(w/o enclosures) 


