
September 25.2007 

Ms. Catlicriile i.. Clifton 
Sei?ior Assistai~t City Attonley 
City of Odessa 
205 North Grailt 
Odessa: Texas 79761 

Dear Ms. C!iSton: 

Yo,! ask -*v!iether certain infoimarion is sitbject to reqr~ired public disclos~~re nilder the 
Public Iilfori~~atioi~ Act (the "Act"), chapter 551 ofthe Goveri?n;ent Code. Yoiir request was 
assigned JDf 280938. 

T'lie Odessa Police Department (the "departmc~~t") received a requesr for several categories 
of informatioil concerning a specific incident ii~volviilg the requestor. You state that the 
department does not have iilfor~liaiioi~ resi~oi~siue to aportioi~ ofthe request.' YOU claim that 
the submitted icforonnatio~~ is excepted fioni disclosiire under sectioi~ 552.103 of t l~e  
Governi~~ei~: Code. We have considered tlie exception yoii claiiu and reviewed tile subinitted 
iiiforn~aiion. 

We first note that tile submitted informatioii includes tile requestor's il~edical records. 
Sectio~i 552.101 of the Governl~lent Code excepts from disc!osure "iiifomlation coilsidered 

'We note the Act does nor requireagovei-iimei~ial body lo disclose iiiformatioii tila! did not cxis: v*:licn 
tlic reqiiest for iiiforinatioii was  received. ECOII. Op!)o!'rtoiitie.s rirv COY. i,. i i i i s i ~ i i i n i i i ~ ,  562 S.M7.2d 266 
(?'ex.App.-S~II Antoi~io 1975, wri t  disin'd); Open liecords Decision KO. 452 st 3 ( I  986). 
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ro be coniidei~tial by law, either constitutior?al, stattitot?., 01- by j~zdicial decision,"' Goj.'t 
Code 8 552.101. This sectioii e~ico~iipasses infoi-~iiatioil protected by other statutes, 
irlclciding tile Medical Practice Act (the "MPA"), subtitle B of title 3 of tlie Occlrpatioils 
Code. Sectioii 159.002 of the MPA provides the fo!lowiiig: 

(b) A record of the identity, diagnosis, e\:aluatioil, or treatment of a patient 
by a physiciail that is created or maintained by a pliysiciai~ is confidential aiid 
privileged and iilay 11ot be disclosed except as provided by this ciial?ter. 

(c) P, persoii who receives iiiforii~ation from a coilfide~~tiai corrimunicatioi~ 
or record as described by this chapter, other than a persoii listed iii 
Sectio11159.004 who is acting 011 the patielit's behalf. may not disclose the 
inibrmatioii except to the extent tliat disclosure is coiisistent with the 
autliorized puiposes for wiiicli the information was first obtained. 

Occ. Code 9 l59.002(b]-(c). This office has concluded tliat when a file is created as the 
result of a liospital stay, all of the documents iii the file that relate to diagiiosis arid treatineni 
constiti:te either pliysician-patient coi~i~nuriicatioiis or records of tlie identity, diagnosis, 
evaluation, or treatment of a patient by a pliysicia~l that are created or mailitdined by a 
physician. See Open Records Decision No. 546 (1990). Medical records 111ust be released 
on the patient's signed, written consent, provided that tlie consent specifies (1 )  the 
informatioil to be covered by the release, (2) reasons or puiposes for the release, and (3) tile 
person to whom the inibm~atioii is to be released. See Occ. Code $5 159.004: ,005. Any 
subsequerit release of medical records must be consistelit wit11 the purposes for which tlie 
goverrimental body obtained the records. See id. § l59.002(c); Open liecords Dccision 
No.565 at 7 (1990). Accordiilgly, tlie submitted medical records inay oiily be released to the 
requestor in accordance with the MPA. See ORD 598. 

ViTc next note that some of the submitted iiiforn~ation is subject lo section 552.022 of the 
Govertinient Code. Section 552.022(a)(1) provides for reqiiired public disclosure of "a 
completed report, audit, evaluation, or i~ivestigation made of, for, or by a governmentai 
body!,]" unless tlie information is expressly coiifidential ulider other law or excepted firom 
disclosiire under section 552.108 of the Governmeiit Code. Gov't Code 5 552.022(a)(1). 
111 tlie iiisrailce, the submitted inforil~atio~i iiicludes conipieted reports iilade oi; for, or by tile 
department. Y ~ L I  do not claim an exception to disclosure under sectioii 552.108. Altllough 
you seek to withliold tlie coinpleted reports under section 552,103 oftlie Government Code, 
sectioil 552.103 is a discretionary exception that protects a govei-nnierttal body's interests 
and may be waived. See id. 5 552.00'7: Dcilliis Areu Rapid Pntzsit 1,. D~riias h[oi./zing 
Neivsl 4 S.W.3d 469> 475-76 (Tex. App. --Dallas 1999, iio pet.) (governmental body iiiay 

'Unlike other eaceptioils to disclosiise. this office will raisc section 552.101 oil be1:iilf of r: 
govesiimeiital body. because the Act prescrihcs csiininai penalties for tile release of coiitidential inforn~atioc. 
,See Go\.'t Code $8 552.007, ,352; Open Records Decision 'io. 325 at 2 (1952). 
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waive Gov't Code $552.1 03); Open Records Decisioii No. 665 at 2 i . 5  (2000) (discretio~~ary 
exceptions generally). As such, section 52 .103  is not other law that iliakes inforination 
expressly confidential for purposes of section 552.022. Therefore, tlie department may not 
ik~ithhold any of the infor11iatioi1 that is s~ibject to section 552.022(a)(l) uiider 
section 552.103. Wenote: however, tliat scctiol~s 552. I01 and 552.130 ofthe Governiiieiit 
Code are applicable to soiiie of this information.? As sections 552.101 and 552.130 
constitute otlierlaw forpurposes ofsection 552.022, we will coiisider\\;hether tllesc sections 
reqiiire yoii to ~ i i l l l l ~ l d  any of tile inforination that is subject to sectior~ 552.022. 

Section 552.101 also e~~conipasses the doctri~ie of cosiimon-law privacy, ~vhich protects 
is~formatioi~ tliat ( I)  contains liighly intimate or embarrassing facts tlie p~sblicatiosi of which 
would be liighly objectionable to a reasonable person and (2) is not oflegitimate concern to 
the public. Zildlts. f70zirrd. v. Te.x. Ii~diis. Accideizf Ed., 540 S.W.2d 668, 685 (Tex. 1976). 
The types of infor~iiation considered intimate and enibarrassisig by the Texas Supreme Court 
in Zizii1utiinli-bund:lrioi2 included infoi-ination relating to sexual assaiilt, pregnancy, siicntal 
or physical abuse in the workplace, illegiiinlate children, psychiatric treatment of niel~tal 
disorders, attenil~ted suicide, and ilijnries to sexual organs. id. at 683. This oi'iice has also 
found tliat the ibllowing types of informatioii are excepted froin required public disclosiire 
~indel- coninion-law privacy: some kinds of medical information or information indicating 
disabilities or specific illnesses, see Open Records Decision Kos. 470 (1 987) (illness fro111 
severe en~otional and job-related stress), 455 (1987) (prescriptioii drugs. illnesses, 
operations. and physica! handicaps). We have marked tlie inforniatiol~ that is coiitideiitial 
under comniosi-law privacy and that the department lii~ist witl~boli! under section 552.101. 

Sectioli 552.130 of the Govesnnient Code provides that infomiation relating to a motor 
vel~icie operator's iicense, driver's license, motor vehicle title, o;. registiation issued by a 
Texas agency is excepted from public release. Gov't Code S; 552.130(a)(l), (2). Tlie 
depaltlilent must withhold tlie Texas iiiotor vehicle record information we have marked 
under sectioli 552.130. 

With 1-espect to the remaining iiiforn~ation that is not s~ibject to sectioi~ 552.022, MJC address 
your ciain1  under section 552.103, which provides in part: 

(a) Inforruation is excepted from [required public disclosure] if it is 
ii~forniation relating to litigation of a civil or criminal naliire to which the 
state o r e  political s~ibdivision is or may be a party or to \vliich an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or eniployme~lt. is or may be a party. 

" .  ,. . ~ n l i k e  otliei- exccplioiis to disclosure, tliis office wi!i raise sectioli 552.i30 oil hchali of a 
govcrnn~eiital hodg. as this exceptio~i i s  iilaiidatory aiid inay not be\waivcd. See Gov'i Code $5  552.007. 3 5 2 ;  
Ope11 Records Uecisioii Xo. 674 at 3 ~1.4 (2001) (nmndntoiy exceptions). 



Ms. Catileri~le L. Cl!fton - Page ? 

(cj Infornlation reiating to litigation invoiving a governmental body or an 
oftjcer or enliployee of a governmei~tal body is excepted froill disclosure 
under Subsection (a) ollly if the litigation is pending or reasonably 
anticipated 011 the date that the requestor appiies to the officer for piiblic 
infom?ation for access to or d~ii~lication of the ii~fomatioi~. 

Gov't Code 4 552.103(a), (c). 4 govelnlniental body that claims ail exception to disclosure 
~mder section 552.103 has the burden of providing relevant facts and doctin~entation 
sufficient to establisli the applicability of this exceptioii to rile information that it seeks to 
withhold. To meet tliis burden, the govenirneiital body must demonstrate that (1) litigation 
was pending orreasoilably anticipated oil the date ofits receipt oftlle request for inforn~ation 
and (2) the informatioil at issue is related to the pending or anticipated Iirigation. See Univ. 
of'Te.x, Law Sch. v. Tex. Lega! FourzcE., 958 S.W.2d 479 (Tex. App.-Austiil 1997; no pet.); 
fleardv. Ho~/ston Pasi Co., 684 S.W.2d 210 (Tex. 4pp.-Houston [lSDist.] 1984, writ ref d 
3.r.e.). Both eleiiiects of tile test ni~ist be ]net in order for information to be excepted from 
disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990). 

You inforin us and provide docunientation showing tliat, prior to the department's receipt 
of tile request for inforination, several depariment officers were named in their official 
capacity as defendants in a lawsuit filed by the requestor. YOLI explain that the matter is now 
on appeal. You have provided copies oftiie petition and the notice ofappeai. Based on your 
rzprescntations and the submitted pleadings, we conclude that the department was a party 
to pending litigation when it received tllis request for information. We also concl~~de  tliat 
the remaining infonnatioit is related to the pend~ng litigation, Thereibre, tile department may 
generally v+~itl~hoid the remaining information pursuant to section 552.103. 

We note, ilowever, tllat once the infonnation has been obtained by all parties to the pending 
litigation, no section 552.103(aj iuterest exists with respect to that infornmtion. Open 
Iiecords Decisioil No. 349 at 2 (1982). We also note that t l~e  applicability of 
section 552.1031a) ends ivllen the litigatio~l has concluded. Attorney General Opiiiioll 
MW-575 (1982) at 2; Open Records Decision Nos. 350 at 3 (1982), 349 at 2 (1982). 

I11 sunlmary, the department may only release the requestor's medical records in accordance 
with the MPA. The department must release the marked inforiliation that is subject to 
section 552.022 of the Government Code, with the exception of tile infonnation we have 
marked for the depariilient to witbliold under section 552.101 of the Government Code ill 
conjunction with cominori law privacy andsection 552.130 ofthe Governnlent Code. At this 
time, the departxent may withhold tlie rest of the submitted infor~natioi?, except for the 
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iiifort~~ation that the opposing pai?y in the pending litigatiotl has seen or to wliich lie lias 
already had access, under sectiol~ 552.1C.3 of the Go~~emment  Code." 

This letter ruling is liillited to the pariicular records at issue in this request and Iiiuited to the 
facts as presented to us; therefore, this ruiing must not be relied upon as a previous 
detem~iiiation regarding any other records or any other circiimsta~ices. 

This ruling triggers irriportant deadlines regarding the rights and respoilsibilities of the 
governi~iental body and of tile requestor. For example. goveriimental bodies are prohibited 
fro111 asking the attorney general to reconsider this ruling. Gov't Code $552.301(1). if the 
goven~n~eiltal body wants to challenge this ruling, the govern~iientai body I I I L I ~ L  appeal by 
filing siiit in Travis County within 30 calendar days. Id. S 552.324(b). In order to get the 
f~11l benefit of such an appeal: the governniental body must file sirit within 10 calendar days. 
lcl. C: 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
gover~iii~ental body does not comply with it, tlien both the requestor and the attorney 
general have the right to file suit agaiilst the governmental body to enforce this ruling. 
Id. 5 552.32 1 (a). 

If this ri~ling requires tile gove~nmental body to release all or part of  the requested 
infonnation, the gove~mmental body is responsible for raking tile next step. Based on the 
statute, the attoiney general expects that, upoil receiving this ivling; the govemmei1tal body 
wiil either release the public records promptly pursuant to section 552.22i(aj of the 
Government Code or file a lawsuit clialleilging this ruling pursuant to sectioii 552.324 ofthe 
Governiuent Code. If the gove~nmental body f'ails to do one of these things, then the 
requestor sliould report that faillire to the attorney general's Open Goverilment Hotline, 
toll free, at (877) 673-6839. The reqpestor niay also file a complaint with the district or. 
county attorney. Id $ 552.3215(e), 

If this ruling requires or permits the governmental body to witiihold all or some of the 
requested infonnation, the requestor can appeal tliat decisiori by suing tlie governme~ital 
body. Id. 5 552.321(a); lii*-cis Dep't qf 'P~lb.  Sqfety v. Gilbt-eaflz, 842 S.W.2d 408, 41 1 
(Tex. App.-.4ustin 1992: no writ). 

Please reii~ernber that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in conlpliance with this ruling, 
be sure that a11 charges for tile iiifonnatioi~ are at or beiow the legal amounts. Questions or 

?ire iloie that tlie subniittcd inf'oi-n~atio!? coiitains social sccority niimbess. Scctioi? 552.147(b) of the 
(;oveniment Code autliorizes a goveniinental body to redact a i i ~ i n g  person's sociai sccusiiy iiiiiiibcr fioi?i 
public release witlioiit the necessity of reqiiesting a decision fro111 this office under the Act. The requestor has 
a I-igiit, however, to his own social security nuiiiher. See geiirr/ii/,i Gov't Code 4 552.023(hj (govcriimeiital 
body inay nor deny access to per.son to \rhorn inforination relates, or that pcrson's representati\,e. solely on 
grounds that iiiforinatioii is coiisidered coiifidential by privacy priiiciples). 
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complai~~ts about over-charging iliust be directed to liaclassah Sch!oss ai the Office of tile 
Attor~iey Ge~~era l  at (512) 475-2497. 

if the goveri~mentai body. the requesiar, or any other person has questioiis or coin me^??^ 
a h o ~ ~ t  this niliiig, they may contact our office. Aitl;oug!i these is iio siatutory deadline ibi. 
coiliacting us; the attorney genera! prekrs io receive any c o i ~ ~ i ~ i e i i t ~  within 10 cale~ldar days 
of t11c date of this ruling. 

Heathel- Pendletoil Ross 
Assista~?t Attorney General 
One11 Records Division 

c :  Submitted documeiiis 

c: Mr. John I'owel! 
c/o Ms. Catheriae L. Clifion 
205 North Grant 
Odessa, Texas 79761 
(W/O eilclosuscs) 


