
September 25, 2007 

Mr. Michael Greenberg 
Assistant General Counsel 
Texas Department of State Health Services 
I100 West 49"' Street 
Austin. Texas 78756 

Dear Mr. Greenberg: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 289977. 

The Texas Department of State Health Services (the "departrnent") received a request for 
infor~nation pertaining to the inspection of IV Flush, LLC ("N Flush") on 01. about 
January 28; 2005. You state that you will release some of the requested information. You 
claim that the remaining requested information is excepted from disclosure under 
sections 552.101 and 552.137 of the Government Code. Additionally. you claim that this 
information may be subject to the proprietary interests of IV Flush; Pinnacle Medical Supply 
("Pinnacle"); Sterigenics International: Inc. ("Sterigencis"); and San Rafael Chemical 
Services ("San Rafael"). You inform us, and provide documentation showing, that you 
notified these third parties of the request and of their opportunity to submit comments to this 
office. See Gov't Code 5 552.305 (permitting interested third party to submit to attorney 
general reasons why requested information should not be released); Open Records Decision 
No. 542 (1990) (determining that statutory predecessor to section 552.305 perinits 
governmental body to rely on iiiterested third party to raise and explain applicability of 
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exception to disclosure in certain circumstances). We have considered the subjnitted 
arzurnents and reviewed the submitted information.' 

Initially, we note, and you acknowledge, that the department has not complied with the time 
periods prescribed by section 552.301 of the Government Code in requesting adecision from 
this office. When a governmental body fails to comply with the procedural requirements of 
section 552.301, the informatioit at iss~re is presumed public. See Gov't Code $ 552.302; 
Huncock v. Stute Bd, of Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); 
City of Hnustoiz I J .  Houston Clironicle 1 '  Co., 673 S.W.2d 3 323 
(Tex. App.-Houston [lst  Dist.] 1984, no writ); Open Records Decision No. 3 19 (1982). 
To overcome this presumption, the governmental body must show a compelling reason lo 
withhold the information. See Gov't Code $ 552.302; Huncock, 797 S.W.2d a1 381. 
Because sections 552.101and 552.137 of the Government Code, as well as a third party's 
interests, can each provide a coiiipelling reason to overcome the presumption of openness, 
we will address the submitted arguments against disclosure of the requested information. 

Next, we note that an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code 5 552.305(d)(2)(B). As of the date of this letter, IV Flush: Pinnacle, and 
San Rafael have not submitted to this office any reasons explaining why their information 
should not be released. We thus have no basis for concluding that any portion of the 
submitted inforination constitutes IV Flush's, Pinnacle's, or San Rafael's proprietary 
information, and none of it may be withheld on that basis. See, e.g., id. 552.110; Open 
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commerciaI or financial 
information, party must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested information would cause that party substantial 

A .  

competitive harm). 552 at 5 (1990) (party must establish prima facie case that information 
is trade secret), 542 at 3 (1990). MJe now address the arguments the department and 
Sterigenics have raised for the submitted information. 

First, we will address the department's claim that some of the requested information is 
excepted from disclosure pursuant to federal law. You state that the United States Food and 
Drug Administration (FDA) contracts with the department to conduct inspections under 
aiitliority of federal law and that the iiispectiolis are conducted by department einplopees who 
are com~nissioned officers of the FDA. You inform this office that the inspection reports 
created by the department are then submitted to the FDA. You assert that the FDA has 
informed the department that the reports and any information obtained from the inspections 

' w e  assume tlia! the "repi-escntativc sample" ofrccoi-ds subniittcd to this office is truly represeniativc 
oillie reqiicsted records as a whole. SPP Open Records Decision Nos. 499 (1988); 497 (1988). This open 
records letter docs not reach, and therefore does not nutliorizc the withl~olding of. any other i-equestcd records 
to the extent that those records contain substantially different types of information thaii that suhinitted to this 
oificc. 
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are confidei~tial pursuant lo 21 U.S.C. 6 301 and 21 U.S.C. 8 33!(i). These provisions 
provide that the Federal Food, Drug, and Cosmetic Act prohibits the disciosurc of certain 
confide~~tial information, such as trade secrets acquired in an official capacity. Yoir also refer 
to section 20.85, title 21, of the Code of Federal Reg~ilations, which states: 

Any Food and Drug Administration records otherwise exempt from public 
disclosure may be disclosed to other Federal government departments and 
agencies, except that trade secrets and confideiitial co~iimercial or fi~iancial 
inforination prohibited by 21 U.S.C. S; 331(i), 42 U.S.C. $ 263g(d) and 42 
U.S.C. $ 263i(e) may be released only as provided by those sections. Any 
disclosure under this section shall be pursuant to a writteii agreement that the 
I-ecord shall not be further disclosed by the other department or agency except 
with the written permission of the Food and Drug Administration. 

21 C.F.R. $ 20.85. You assert that these federal provisions also prohibit this office from 
reviewing any documents that ]nay be responsive to this request. Since you have not 
provided this office the documents at issue for review, we are unable to make any 
determination regarding such documents. 

Sterjgenics claims that its responsive information is excepted from disclosure under 
section 552.1 10 of the Government Code. Section 552.1 10(a) of the Government Code 
excepts from disclosure "[a] trade secret obtained from a person and privileged or 
confidential by statute or judicial decision." The Texas Supreme Court has adopted the 
definition of trade secret from section 757 of the Restatement of Torts. Hyde C o ~ p .  v. 
HuSjcitzes, 3 14 S.W.2d763 (Tex. 1958); see also Open Records Decision No. 552 at 2 (1990). 
Section 757 provides that a trade secret is: 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opport~fnity to obtain an advantage 
over coinpetitors who do not know or use it. It may be a formula for a 
chemical compound, a process of lnanufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from oiher secret inforinatioil in a business . . . in that it is not simply 
information as to single or ephemeral events in the coiiduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business . . . . [It may] relate to the sale of goods or to other 
operations in the business, such as acode for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of' specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS $ 757 cmt. b (1939); see ulso Huffi~zes, 3 14 S.W.2d at 776. In 
determining whethei- particular informatioii constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Kestaternent's list of six trade 
secret factors. RESTATEMENT OF TORTS 8 757 cmt. b (1939). The six factors that the 
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Restatement gives as indicia of whether information constitutes a trade secret are: (1) the 
extent to wliich the iiiformation is known outside of [the company]; (2) the extent to which 
i t  is known by employees and others involved in [the company's] business; (3) the extent of 
measures taken by [the company] to guard the secrecy of the information: (4) the value of the 
information to [the company] and [its] competitors; (5) the amount of effort or money 
expended by [the company] in developing the information; (6) the ease or difficulty with 
which the information could be properly acquired or duplicated by others. Id.; see also Open 
Records Decision Nos. 3 19 at 2 (1 982), 306 at 2 (1 982), 255 at 2 ( 1980). This office has 
held that if a governmental body takes no position with regard to the application of the trade 
secret branch of section 552.1 10 to requested information, we must accept aprivate person's 
claim for exception as valid under that branch if that person establishes apriilza facie case 
fcr exception and no argument is submitted that rebuts the claim as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that 
section 552.1 lO(a) applies unless it has been shown that the information meets the definition 
of a trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

Having considered Sterigenics' arguments and reviewed the information at issue, we find 
that Ster~genics has not shown that any of this information meets thc definition of a trade 
secret, nor demonstrated the necessary factors to establish a trade secret claim. Thus, none 
of the information at issue may be withheld pursuant to section 552.1 10(a). 

Section 552.110(b) protects "[c]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
$552.1 10(b). This exception to disclosure requires aspecific factual orevidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
I-esult from release of the infol-mation at issue. Id. $ 552.1 lO(b); see also Nat'l Par-ks & 
Coizservutiorz Ass'n v. Mortorz, 498 F.2d 765 (D.C. Cir. 1974); Open Records Decision 
No. 661 (1999). 

After reviewing Sterigenics' arguments and the submitted information, we find that 
Sterigenics has made only conclusory allegations that release of the information at issue 
wo~ild result in substantial competitive harm and has not provided a specific factual or 
evidentiary showing to support this allegation. See Open Records Decision No. 661 (1999) 
(must show by specific factual evidence that substantial competitive injury would result from 
release of particular information at issue). Thus, we conclude that none of the information 
at issue may be withheld on the basis of section 552.1 lO(b). 
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We note that the submitted documents contain information that is excepted from public 
disclosure under section 552.101 of the Government Code.' Section 552.101 excepts from 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." Gov't Code $552.101. This section encoinpasses the cornmon-law 
right of privacy, which protects information that is (I) highly intimate or embarrassing, such 
that its release would be highly objectionable to areasonable person, and (2) not of legitimate 
concern to the public. Indus. Found. 1). Tcx. Indus. Accideizl Bd., 540 S.W.2d 668 
(Tex. 1976). The types of information considered intimate and embarrassing by the Texas 
Supl-eme Court in l~tdustrial Friundntion included information relating to sexual assault, 
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683. 

This office bas generally found that personal financial information not relating to a financial 
transaction between an individual and a governmental body is protected by common-law 
privacy. See Open Records Decision Nos. 600 (1992), 545 (1990). After reviewing the 
submitted documents, we find that the ownership percentage information we have marked 
is confidential pursuant to the owner's common-law right to privacy. The department must 
withhold this information under section 552.101 in conjunction with common-law privacy. 

Section 552. I37 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). Gov't Code 8 552.137(a)-(c). 
The e-mail addresses you have highlighted in the submitted information are not of a type 
specifically excluded by section 552.137(c). You inform us the owners of these e-mail 
addresses have not consented to their release. Therefore, the department must withhold the 
highlighted e-mail addresses in accordance with section 552.137. 

In summary, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
department must withhold the highlighted e-mail addresses under section 552.137 of the 
Government Code. The remaining si~b~iiitted information must be released to the requestor-. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must 1101 be relied upoil as a previous 
determination regarding any other records or any other circumstaiiccs. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 

'Tlie Office of the Attoriiey General will raise a mandatory exception like sectioii 552,  I01 on belialf 
01' a governmental body, bur oidinai-iiy will not raise other exceptions. Open Records Decision Nos. 481 
(19871 480 (1987), 470 (1987). 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (f). If the 
governmental body wants to challenge this ruling, the governmental body   nu st appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(h). In order to get the f~111 
benefit of such an appeal, the governme~~tal body must file suit within 10 calendar days. 
I d  552.353(b)(3): (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the go\,ernmentaI body to enforce this ruling. Id. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govex-nmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governmelit Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 8 552.321(a); Te.xas Dep'r ofPuh. Safety v. Gilbreritlz, 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline foi- 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this rpling. 

i 

ici~nifer Luttrall 
Assistant Attorney General 
Open Records Division 
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Ref: D# 289977 

Enc. Submitted documents 

c: MI.. Dean M. Monti, R.Ph., Esq. 
Hal-ris Beach PLLC 
805 Third Avenue, 20"' Floor 
New York, New York 10022 
(wlo enclosures) 

Mr. Patrick Scanlan 
1V Flush. LLC 
3905 Melcer Drive. Suite 601 
Rowlett, Texas 75088 
(wio enclosures) 

Ms. Dianne W. Scanlan 
Pinnacle .Medical Supply 
3905 Melcer Drive, Suite 506 
Rowleit. Texas 75088 
(wlo enclosures) 

Mr. Corey H. Grauer 
Sterigenics International, Inc. 
2015 Spring Road, Suite 650 
Oak Brook, Illinois 60523 
(W/O enclosures) 

San Rafael Chemical Services 
2180 East 4500, Suite # 125 
Salt Lake City, Utah 841 17-4434 


