ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 2, 2007

Ms. Bertha A. Ontiveros
Assistant City Attorney

City of El Paso

2 Civic Center Plaza 9" Floor
El Paso, Texas 79901

OR2007-12843

Dear Ms. Ontiveros:

You ask whether certain information is subject to required public disclosure under the
Public Information Act {the “Act”), chapter 552 of the Government Cede. Your request was

assigned ID# 290506.

The City of El Paso (the “city”) received two requests for information relating 1o a request
for proposals for employee benefits, including the contract awarded to Aetna Life Insurance
Company (“Aetna”™), the proposals of the finalists, a list of all vendors that submitted bids,
and the evaluation or scoring matrix and other documentation relating to the selection of the
winning bidder. You inform us that although the bid has been awarded, the contract is still
being negotiated and does not yet exist.” You state that some of the requested information
will be released. Youtake no position with respect to the public availability of the remaining
information. You believe, however, that some of the remaining information implicates the
interests of the parties that submitted proposals. You notified those parties of this request
for information and of their right to submit arguments to this office as to why the information

‘We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Ecom Opportunities Dev. Corp. v.
Bustamante, 562 3.W 2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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in question should not be released.” We received correspondence from Aetna’ We have
considered Aetna’s arguments and have reviewed the information you submitted.

We first note that an interested third party is allowed ten business days from the date of its
receipt of the governmental body’s notice under section 552.305 of the Government Code
to submit its reasons, if any, as to why information relating to the party should not be
released. See Gov't Code § 552.305(d)(2)(B). As of the date of this decision, only Aetna
has submitted arguments. Thus, because none ofthe other third parties has demonstrated that
any of the information is either confidential or proprietary for the purposes of the Act, the
city may not withheld any of the submitted information on the basis of any interest that any
of the other parties may claim in the information. See Gov’t Code §§ 552.101, .110(a)-(b);
Open Records Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999).

Next, we address Aetna’s arguments under section 552.110 of the Government Code. This
exception protects the proprietary interests of private parties with respect to two types of
information: (1) “[a] trade secret obtained from a person and privileged or confidential by
statute or judicial decision,” and (2) “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Gov’t Code

§ 552.110(a)-(b).

Aetna contends that section 552.110(b) 1s applicable to portions of'its proposal that describe
Aetna’s performance guaraniees. Section 552.110(b) requires a specific factual or
evidentiary showing, not conclusory or generalized allegations, that substantial competitive
injury would likely result from release of the information at issue. See ORD 661 at 5-6
(business enterprise must show by specific factual evidence that release of information would

cause it substantial competitive harm).

Among other things, Aetna argues that the release of the information at issue could deter
vendors such as Aetna from competing for government contracts, so as to lessen competition
for such contracts and deprive governmental entities of the availability of health care benefits
and services. In advancing this argument, Aetna appears to rely on the test pertaining to the

2See Gov't Code § 552.305(d); Open Records Decision No. 542 (1990) (statutory predecessor to Gov't
Code § 532.305 permitted governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under certain circumstances),

"The other interested parties that received notice under section 552.365 of the Government Code are
Blue Shield; Deer Oaks EAP Services, LLC Humana; ING Employvee Benefits; and Medco Health Solutions,

Inc.

*We note that Aetna’s arguments also encompass other information that has not been submitted to this
office. This decision addresses only the information that the city submitted to this office in requesting this
decision. See Gov't Code § 552.301(e)1XD).



Ms. Bertha A, Ontivercs - Page 3

applicability of the section 552(b)(4) exemption under the federal Freedom of Information
Act to third-party information held by a federal agency, as announced in National Parks &
Conservation Associationv. Morton, 498 F.2d 765 (D.C. Cir. 1974). See also Critical Mass
Energy Project v. Nuclear Regulatory Comm’'n, 975 F.2d 871 (D.C. Cir. 1992) {(commercial
information exempt from disclosure if it is voluntarily submitted to government and is of a
kind that provider would not customarily make available to public). Although this office
once applied the National Parks test under the statutory predecessor to section 552.110, that
standard was overturned by the Third Court of Appeals when it held that Narional Parks was
not a judicial decision within the meaning of former section 552.110. See Birnbaum v.
Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.—Austin 1999, pet. denied).
Section 552.110(b) now expressly states the standard to be applied and requires a specific
factual demonstration that the release of the information in question would cause the
business enterprise that submitted the information substantial competitive harm. See
ORD 661 at 5-6 (discussing enactment of Gov’t Code § 552.110(b) by Seventy-sixth
Legislature). The ability of a governmental body to continue to obtain information from
private parties is not a relevant consideration under section 552.110(b). Id. Therefore, we
will consider only Aetna’s interests in the information at issue.

Aetna also contends that the release of the information relating to its performance guarantees
would give competitors a strategic advantage over Aetna and cause the company significant
competitive harm. Having considered Aetna’s arguments and reviewed the information at
issue, we note that the information is related to Aetna’s pricing and that Aetna was the
winning bidder. A winning bidder’s pricing information is generally not excepted from
disciosure under section 552.110(b). See OpenRecords Decision No. 514 (1988) (public has
interest in knowing prices charged by government contractors); see generally Freedom of
Information Act Guide & Privacy Act Overview at 219 (2000) (federal cases applying
analogous Freedom of Information Act exemption reason that disclosure of prices charged
government is a cost of doing business with government). Moreover, the terms of a contract
with a governmental body are generally not excepted from public disclosure. See Gov't
Code § 552.022(a)(3) (contract invelving receipt or expenditure of public funds expressly
made public); Open Records Decision No. 541 at 8 (1990) (public has interest in knowing
terms of contract with state agency). We therefore conclude that the city may not withhold
any of Aetna’s information under section 552.110 of the Government Code. See also Open
Records Decision Nos. 509 at 5 (1988} (because costs, bid specifications, and circumstances
would change for future contracts, assertion that release of bid proposal might give
competitor unfair advantage on future contracts was entirely too speculative), 319 at 3 (1982)
(statutory predecessor to Gov’t Code § 552.110 generally not applicable to information
relating to organization and personnel, market studies, professional references, qualifications

and experience, and pricing).
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We note that section 552,136 of the Government Code i1s applicable to some of'the submitted
information.” Section 552.136(b) states that “[n}otwithstanding any other provision of {the
Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device™). We have marked insurance
policy numbers that the city must withhold under section 552.136.

Finally, we note that some of the submitted information appears to be protected by copyright.
A governmental body must allow inspection of copyrighted information unless an exception
to disclosure applies to the information. See Attorney General Opinion IM-672 (1987). An
officer for public information also must comply with copyright law, however, and is not
required to furnish copies of copyighted information. Id. A member of the public who
wishes to make copies of copyrighted information must do so unassisted by the governmental
body. In making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision

No. 550 at 8-9 (1990).

In summary, the city must withhold the information that we have marked under
section 552.136 of the Government Code. The rest of the submitied information must be
released. Anyinformation thatis protected by copyright must be released in accordance with

copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 352.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the

*Unlike other exceptions to disclosure, this office will raise section 532.136 on behaif of a
governmental body, as this exception is mandatory and may not be waived. See Govt. Code §§ 552.007, .352;
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221{a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may aiso file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

J am. W. Morris, I
Assistant Attorney General
Open Records Division

JWh/ma
Ref: 104 290506
Enc:  Submitted documents

c: Mr. John Dunn
Access Administrators, Inc.
7430 Remcon Building C
El Paso, Texas 79912
{w/o enclosures)
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Mr. Matthew Whitaker
WestLaw CourtExpress

1100 13% Street NW Suite 300
Washington, D.C. 20005

(w/o enclosures)

Mr. Louie Heerwagen

Aetna Life Insurance Company
P.O. Box 569440

Dallas, Texas 75356-5440

(w/o enclosures)

Mr. Gerald W. Connor

Mr. Mark R. Chulick

Aetna Life Insurance Company
2777 Stemmons Freeway
Dallas, Texas 75207

(w/o enclosures)

Mr. Dan Kennedy

Blue Shield

P.0. Box 655730

Dallas, Texas 75265-5730
(w/o enclosures)

Ms. June Maxfeldt

Deer Oaks EAP Services, LLC
7272 Wurzbach Road

San Antonio, Texas 78240
(w/o enclosures)

Mr. Luis Arias

Humana

1200 Golden Key Circle Suite 401
El Paso, Texas 799925

(w/o enclosures)

Mr. George Sens

ING Employee Benefits

20 Washington Avenue South
Minneapolis, Minnesota 55401
(w/o enclosures)
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Mr., Stan Shults

Medco Health Solutions, Inc.

100 Parsons Pond Drive

Franklin Lakes, New Jersey 07417
(w/o enclosures)



