
ATTORNEY GENERAL OF TEXAS

CREG ABBOTT

October 5, 2007

Ms. Valerie Coleman-Ferguson
University of Houston System
311 East Cullen Building
Houston, Texas 77204-2028

OR2007-13028

Dear Ms. Coleman-Ferguson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govermnent Code. Your request was
assigned ID# 291104.

The University of Houston (the "university") received a request for: 1) information
pertaining to a particular civil action; 2) historically underutilized businesses registered with
the university since 2002; 3) historically underutilized businesses utilized by Aramark
Educational Services of Texas lnc. ("Aramark"); 4) historically underutilized businesses
utilized by Integrated Flooring Systems; and 5) all checks issued from the Activities
Funding Board to student groups from January 1, 2007 to the date of the request. You claim
that portions of the submitted information are excepted from disclosure under
sections 552.101,552.103,552.107,552.111,552.117 ofthe Government Code.' You also
state that the university believes a portion of the information may involve the proprietary
interests ofa third party. Accordingly, you inform us, and provide documentation showing,
that pursuant to section 552.305 of the Govermnent Code, the university notified Aramark
of the request for information and of its right to submit arguments explaining why the
contract should not be released. See Gov't Code § 552.305 (permitting interested third party
to submit to attorney general reasons why requested information should not be released); see
also Open Records Decision No. 542 (1990) (determining that statutory predecessor to
section 552.305 permits governmental body to rely on interested third party to raise and

'Although you also raise sections 552.102, 552.136, and 552.137 ofthe Government Code, you have
provided no argument explaining how theseexceptionsareapplicable to thesubmitted information. Therefore,
we presume you no longer assert these exceptions to disclosure. Gov't Code §§ 552.301. .302.
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explain applicability of exception in certain circumstances). We have considered the
exceptions you claim and reviewed the submitted sample of information.'

Initially, we note that the request at issue requests five categories of documents. You have
not submitted information responsive to the fourth and fifth parts of the request. To the
extent any information responsive to these remaining two categories existed on the date the
university reeeived this request, we assume you have released it. If you have not released any
such records, you must do so at this time. See Gov't Code §§ 552.301 (a),.302; see also Open
Records Decision No. 664 (2000) (if governmental body concludes that no exceptions apply
to requested information, it must release information as soon as possible).

Next we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not reeeived any
arguments from Aramark for withholding Exhibit l O, Therefore, we have no basis to
conclude that the release of the information at issue would harm the proprietary interests of
this third party. See id. § 55l.l IO(b); Open Records Decision Nos. 661 at 5-6 (l999)(stating
that business enterprise that claims exception for commercial or financial information under
section 552.11O(b) must show by specific factual evidence that release of requested
information would cause that party substantial competitive harm), 552 at 5 (l990) (party
must establish prima facie case that information is trade secret). Accordingly, the university
must release Exhibit 10 to the requestor.

You assert that Exhibits 2, 6, 7, and 8 are excepted from disclosure under section 552.1 03
of the Government Code, which provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure

2We assume that the"representative sample" of records submitted to thisoffice is trulyrepresentative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letterdoes notreach, and therefore does not authorize the withholding of, anyotherrequested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.I03(a), (c). The university has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.w.2d 210, 212 (Tex. App.-Houston [l st Dist.] 1984, writ ref'd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The university must meet both prongs of this test for
information to be excepted under 552.103(a).

You state, and provide documentation showing, that a discrimination lawsuit, Cause
Number H-05-2539, was filed against the university in district court prior to the university's
receipt the request at issue. Therefore, the university has established that the first prong of
seetion 552.103 is applicable to the submitted information. You further assert that the
information in Exhibits 2, 6, 7, and 8 consists of documents, research, and communications
related to the pending litigation. Based on your representations and our review, we find that
the information at issue is related to the litigation at issue. Accordingly, the university may
withhold Exhibits 2, 6, 7, and 8 under section 552.103 of the Government Code.

We note, however, once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982),320 (1982). Thus, information that has either been
obtained from or provided to the opposing party in the litigation is not excepted from
disclosure under section 552.103(a), and it must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

Next, the university asserts that the information in Exhibit 8(a) is protected from disclosure
by the attorney work product privilege. Section 552.111 excepts from disclosure "an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the ageney" and encompasses the attorney work product privilege
found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas
Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 at 4-8
(2002). Rule 192.5 defines work product as

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party's representatives, including



Ms. Valerie Coleman-Ferguson - Page 4

the party's attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party's representatives or among a party's representatives,
including the party's attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

A governmental body seeking to withhold information under this exception bears the burden
of demonstrating that the information was created or developed for trial or in anticipation of
litigation by or for a party or a party's representative. TEX. R. CIv. P. 192.5; ORD 677 at 6-8.
In order for this office to conclude that the information was made or developed in
anticipation of litigation, we must be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of
litigation does not mean a statistical probability, but rather "that litigation is more than
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7.

You state that the information at issue was created by the university and its attorneys in
anticipation of litigation pertaining to the pending discrimination litigation at issue. Based
on these representations and our review, we find that you may withhold the information in
Exhibit 8(a) as attorney work product under section 552.111.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by the
doctrine of common-law privacy, which protects information if (1) the information contains
highly intimate or embarrassing facts the publication of which would be highly objectionable
to a reasonable person, and (2) the information is not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. This office has found that personal financial information not
relating to the financial transaction between an individual and a governmental body is
generally intimate and embarrassing. See Open Records Decision Nos. 600 (1992) (public
employee's withholding allowance certificate, designation of beneficiary of employee's
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retirement benefits. direct deposit authorization, and employee's decisions regarding
voluntary benefits programs, among others, protected under common-law privacy), 545
(1990). Furthermore, we find that the financial information in this instance is not of
legitimate concern to the public. Therefore, the university must withhold the financial
information we have marked in Exhibit 9 under section 552.101 in conjunction with
common-law privacy.

Next, we address your argument that some of the submitted information is excepted under
section 552.117 of theGovernment Code. Section 552.117(a)(1) excepts from disclosure the
current and former home addresses, telephone numbers, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov't § 552.117(a)(1). Whether a particular piece of information is protected under
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). You state, and provide documentation showing, that
the employee at issue elected to keep her information confidential. Thus, pursuant to
section 552.117(a)(1), the university must withhold the personal information that we have
marked in Exhibit 9 under section 552.117.

In summary, you may withhold Exhibits 2, 6, 7, and 8 under section 552.103 of the
Government Code. You may withhold Exhibit 8(a) under section 552.111. You must
withhold the information we have marked in Exhibit 9 under section 552.101 in conjunction
with common-law privacy. You must withhold the information we have marked in Exhibit 9
under section 552.117(a)(1). The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. [d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
[d. § 552.321 (a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. [d. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [d. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~~-
Justin D. GOrdO~
Assistant Attorney General
Open Records Division

JDG/jh

Ref: ID# 291104

Ene. Submitted documents

c: Mr. Timothy J. O'Brien
1303 Ruthven Street
Houston, Texas 77019-5139
(w/o enclosures)

Ms. Angel Herrera
Regional Vice President
ARAMARK, Educational Services of Texas Inc.
119 South Belt Line Road, Suite 160
Coppell, Texas 75019
(w/o enclosures)


