
October 1 1, 2007 

Ms. Doreen E. McGookey 
City Attorney 
City of Shennan 
P.O. Box 1 106 
Sherman, Texas 75091-!106 

Dear Ms. McGookey: 

You ask whether ceflain i~lformatioil is subject to required public disclosure under the 
Pubiic Information .Act (the "Act"), chapter 552 ofthe Goven~ment Code. Your request was 
assigned ID# 292535. 

The City of S!ierrna:i (the "city") received a request for persoiincl investigario~is conducted 
by the Fire Chiefduring the past fourteeri r~ionths. You state that the responsive civil sewice 
files will be released to the requesror.' but claim that the submitted ir?formatio~i is excepted 
from disclosure under section 552.101 ofthe Gw~ernment Code. We have considered the 
exception you claim and reviewed the submitted represeiitative sample of information.' 

Section 552.101 excepts fiom disclosure "infom3ation considered to he confidential by law, 
either constit~itiona!, statutory, or by judicial decision." Gov't Code 5 552.101. This section 
encompasses information other statutes rr~ake confidential. You contend that the submitted 
informatioil is confidential tinder section 143.089 of the Local Govemnient Code. We 
understand that the city is a civil senice city uiider chapter 143 of the Local Gove~nmer~t 
Code. Section 143.089 conten~plates two different types of personix! files: a fire fighter's 
civil service file that a city's civil service director is required to maintain, and ail iiitemal fife 
ihat the fire department may maintain for its own use. Local Gov't Code 5 !43.089(a), (g). 

'See Local Gov't Code 5 143.089(a) 

'We assume tlia! the rcpresctitativz satliple of records subiiiittcd to tihis office is truly rcpt-eseniative 
of the reqiiestcd records as 2 irliole. See Opal Records Decision Nos. 499 (19881. 497 (i988). 'Tihis open 
records letter does not reacli, atrd tilerefore does not nutliorize the wtt!~Iioiditig oi: ;it:). orilc!~rcqiiesled rccorCs 
to the extent that those records co~ntain siibsta!itiaIly different type-: of i~iformatioti tha:~ that siibmitted to this 
oflice. 



Ms. Doreen E. McGookey - Page 2 

In cases in which a fire department investigates a fire figliter's inisco~iduct and rakes 
disciplinary action against the fire fighter, it is required by section 143.089(a)(2) toplace all 
investigatoiy records relating to tile investigation and disciplinary action; includi~~g 
backgrouiid documents such as complaints, witness statements. and docui~lents of like nature 
from individuals who were not in a supervisory capacity. in the fire fighter's civil service file 
mair~tained under section 143.089(a).' Ahbott I!. C i h  of Corpus Christi, 109 
S.W.3d I 13, 122 (Tex. App.-Austin 2003,110 pet.). ,411 investigatory Inarerials in a case 
resulting in disciplinary act1011 are "from the employing deparinlent" when they are lleld by 
or ill possession of the department because of its investigation into a fire fighter's 
misconduct, and the departiuent IIILIS~ forward them to the civil service comn~ission for 
placement in the civil service persoilnel file. Id. Such records are subject to release under 
chapter 552 of the Governrne~lt Code. See Local Gov't Code 5 143.089(1); Open Records 
Decision No. 562 at 6 (1990). 

However, a document relating to a fire fighter's alleged lilisconduct may not be placed in his 
civil se~r ice  personnel file if there is insufficient evidence to sustain the charge of 
misconduct. Id. 5 143.089(b). information that reaso~iably relates to a fire fighter's 
employment relationship with the fire department and that is maintained in the fire 
departmeiit's inteinai file pursuant ro section 143.089(g) is confidential and must not be 
released. Ciw oJ Suir Antonio V. SUIZ Antonio E S P I B S S - ~ ~ V I ~ S ;  47 S.W.3d 556 
(Tex. App.--San Antonio 2000, pet. denied); C i ~ ~ o f S z r z  Aiztorzio ii. Tex. Attonley Gerz., 85 I 
S.W.2d 946,949 (Tex. App.-Austin 1993. writ denied)." 

You indicate that the submitted iiiibiwation is inzintained by the fire department aiid is not 
maintained in the tire fighters' civil service files. You state that the subiuitted informatior: 
is coiltailled in the city's interlial files created pursuant to section 143.089. Based on your 
representatioiis, we agree that the city iricist withhold the submitted information under 
sectioil552.101 ofthe Govenime~lt Code in colljunctioil with section 143.089(g) ofthe Local 
Government Code.5 

This letter ruling is lin~iied to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatioii regarding any other records or any other circumstances. 

This ruling triggers importa~lt deadlines regardi~~g the rights and responsibilities of the 
goven~mental body and of the requestor. For example, goven~n~eiital bodies are prohibited 

3Cliaj?ter 113 prescribes tlic foilowiirg types of discipliiiary actions: i-cinoval, scspeiisio:;, denlotion, 
and iincoinpeiisated duty. Sec Local Gov't Code $$ !43.05!-055. 

'We iroke that section i43.089(g) reqiiii-es :! fire depai-tn~e!lt that receives a request for infori~iatioii 
inaiiliaiiied i n  a file under section 143.089(g) to refer that person to Llie civil service director or the di;ec:or's 
designee. 

'As our ruling is dispositive. \vc need not discuss your remaining argunieiit against disclosure. 
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from asking tlie attonley general to reconsider this ruling. Gov't Code 8 552.30I(f). if the 
governmeiital body wants to challenge this ruling. the governmental body must appeal by 
filing suit in Travis Couiity within 30 calendar days. Id. 5 552.324(b). in order to get the 
full benefit ofsuch an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). I f  the goveriiineiital body does not appeal this ruling and the 
goverrimental body does not comply with it; tlieii both tlie requestor and tlie attorney general 
have the right to file suit against the governmental body to enforce this riiling. 
Id. 5 552.321(aj. 

If this niling requires tile governinental body to release all or part of the requested 
inf'onnation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this niling, the governinental body 
will either release the p~ibiic records proinptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this rulingpursuaiit to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotiine, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

if this ruling requires or pernits the governmental body to witlihold all or sonie of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Depi,t of Pub. Sufi@ I*. Giibreath, 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procediires 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the irihrmation are at or below the legal amounts. Questior?~ or 
complaints about over-charging r~iust be directed to Hadassah Sel~ioss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, tile requestor, or any other person has qtiestions or comments 
about this ruling, they may coiltact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this niling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Dii~isioil 
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Ref: IDi: 292535 

Enc. Submitted docullleilts 

c: Ms. Emi Fitzgerald 
KXII-TV 
4201 Texoma Parkway 
Sherman, Texas 75091 
(wlo eilc!osui.es) 


