ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

October 12, 2007

Ms. Susan K. Bohn

General Counsel

Lake Travis Independent School District
3322 Ranch Road 620 South

Austin, Texas 78738

OR2007-13356

Dear Ms. Bohn:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

agsigned TD# 291528,

The Lake Travis Independent School District {the “district”) received a request for
documents released to a named individual and all settlement agreements approved by the
superintendent between January 1, 2004 and July 23, 2007. You claim that some of the

ubmitted information is excepted from disclosure under sections 552,101, 552.117
and 552.137 of the Government Code. You also mdicate that some of the submitted
information may implicate the privacy interests of three named individuals and have
orovided documentation showing that pursuant to section 552.305 of the Government Code,
you notified these individuals of the request for mformation and of their right to submait
arguments explaining why the information at issue should not be released. We have
considered the exceptions you claim and reviewed the submitted information. We have also
considered comments submitted by one of the individuals.'

'We note that an interested third-party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 532.305(d) to submit its reasons, if any, as to why the requested
information relating to that party should be withheld from disclosure. See Gov’t Code § 352.305(d)2)(B). As
of the date of this letter, the other two individuals have not submitted comments to this office.

Post Oerrcr Box 12948, Austin, TEXas 787 11-2548 TEL{S 1204632100 WwWW . GAL STATE TX.US

G Epual Ewplopniens Opporsinty Esmployer - Drivied en Recpcled Fupes



Ms, Susan K. Bohn - Page 2

Section 552.101 of the Government Cede excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes, such as section 21.355 of the
Education Code, which provides, “[a] document evaluating the performance of a teacher or
administrator is confidential.” See Educ. Code § 21.355. In addition, the court has
conciuded a written reprimand constitutes an evaluation for purposes of section 21.355
because “it reflects the principal’s judgment regarding {a teacher’s] actions, gives corrective
direction, and provides for further review.” North East Indep. Sch. Dist. v. Abbott, 212
S.W.3d 364 (Tex. App.—Austin 2006, no pet.). This office has interpreted this section to
apply to any document that evaluates, as that term 1s commonly understood, the performance
of a teacher or administrator. Open Records Decision No. 643 (1996). This office has
determined that a teacher is someone who is required to hold and does hold a certificate or
permit required under chapter 21 of the Education Code and is teaching at the time of the
evaluation. Open Records Decision No. 643, We also determined that the word
“administrator” in section 21.355 means a person who is required to and does in fact hold
an administrator’s certificate under chapter 21 of the Education Cede and is performing the
functions of an administrator, as that term is commonly defined, at the time of the evaluation.

Id.

You contend that some of the submitted information is confidential under section 21.355,
Having considered your arguments and reviewed the information at issue, we find that none
of the submitted information constitutes an evaluation of a teacher or an administrator for the
purposes of section 21.355. We therefore conclude that the district may not withhold any of
the submitted information under section 552.101 of the Government Code in conjunction
with section 21.355 of the Education Code.

We now address the district’s and individual's arguments under common-law privacy, which
is also encompassed by section 552.101. In Industrial Foundation of the South v. Texas
Industrial Accident Board, the Texas Supreme Court stated that information is excepted from
disclosure if {1) the information contains highly intimate or embarrassing facts, the release
of which would be highly objectionable to a reasonable person, and (2) the information is not
of legitimate concern to the public. See fndustrial Foundation, 540 8. W.2d 668 (Tex. 1976).
Generally, the public has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decision No. 562 at 10 {1990}
(personnel file information does not involve most intimate aspects of human affairs, but in
fact touches on matters of legitimate public concemn). Information that pertains to an
employee’s actions as a pubiic servant generally cannot be considered to be beyond the realm
of legitimate public interest. See Open Records Decision Nos. 470 at 4 (1987) (public has
legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employees), 423 at 2 (1984) (scope of public employee privacy is
NATTOW).
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The mndividual argues that the submitted mformation is excepted from disclosure under
constitutional privacy, whichis also encompassed by section 552.101. Constitutional privacy
consists of two interrelated types of privacy: {1} the right to make certain kinds of decisions
independently and (2} an individual’s interest in avoiding disclosure of personal matters. See
Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s
autonomy within “zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs,” Id. at 5 (citing Ramie v, City of
Hedwig Village, Texas, 765 F.2d 490 (5" Cir. 1985)).

We find that the information at issue is either not intimate or embarrassing or is of legitimate
public interest. We aiso find that the individual has not demonstrated how any portion of the
submitted information falls within the zones of privacy or implicates an individual’s privacy
interests for purposes of constitutional privacy. See Open Records Decision No. 444 at 5-6
(1986) (public has interest in public employee’s qualifications, work performance, and
circumstances of employee’s resignation or termination), 405 at 2-3 (1983) (public has
interest in manner in which public employee performs job); see also Open Records Decision
No. 423 at 2 (1984) (scope of public employee privacy is narrow). Accordingly, none of the
information at issue may be withheld under section 5352.101 of the Government Code in
conjunction with common-law or constitutional privacy.

Section 552.117(a)(1) of the Government Code excepts from public disclosure the home
address and telephone number, social security number, and family member information of
a current or former official or employee of a governmental body who requests that this
information be kept confidential under section 552.024 of the Government Code. Whether
a particular item of information is protected by section 552.117(2)(1) must be determined at
the time of the govemmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989), Thus, information may only be withheld under
section 552.117(a){1) on behalf of a current or former official or employee who made a
request for confidentiality under section 552.024 prior to the date of the governmental body’s
receipt of the request for the information. Information may not be withheld under
section 552.117(2)(1) on behalf of a current or former official or employee who did not
timely request, under section 552.024, that the information be kept confidential. You state
that the former employee timely requested confidentiality under section 552.024.
Accordingly, the district must withhold the information we have marked under
section 552.117(a)(1} of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
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address is of the type specifically excluded by subsection (¢). See Gov't Code § 552.137(a)-
(¢). The e-mail addresses we have marked do not appear to be of a type specificaily excluded
by section 552.137(c). You do not inform us that the individuals to whom these e-mail
addresses pertain have affirmatively consented to their release. Therefore, these e-mail
addresses must be withheld under section 552.137 of the Government Code. See id.

§ 552.137(b).

In summary, the district must withhold the information we have marked under
sections 552,117 and 552.137 of the Government Code. The remaining information must

be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsibie for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code, If the governmental bedy fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877 673-6839. The requestor may also file a complaint with the district or

county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
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sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to recetve any comments within 10 calendar days

of the date of this ruling.
Sincerely,

i

Jesgica J. Maloney
Assistant Attorney Genera
Open Records Division

TiM/ih

Ref:  ID# 291528

Enc.  Submitted documents

c: Mr. David Lovelace
103 Galaxy

Austin, Texas 78734
(w/o enclosures)



