
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 18, 2007

Mr. John Knight
Senior Assistant City Attorney
City of Denton
215 East McKinney
Denton, Texas 76201

OR2007-13676

Dear Mr. Knight:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 292353.

The City of Denton (the "city") received a request for "a list of data field names and
descriptions of the data contained in those fields of information ... .',1 You indicate that
some ofthe requested information did not exist when the department received the request.'
You state that some of the remaining information has been provided to the requestor, but you
claim that the submitted information is excepted from disclosure under sections 552.101,
552.103, and 552.130 of the Government Code. You also note that some of the submitted
information may be the protected proprietary information of Redflex Traffic Systems, Inc.
C'Rcdflcx"). While you raise section 552.110 of the Government Code as a potentially
applicable exception to the disclosure of this information, you have submitted no arguments

'The city informs us it sought and received clarification from the requestor regarding a portion of her request
See Gov't Code § 552. 222(b) (governmental body may communicate with requestor for purpose of clari fying or narrowing
request for information).

"The Act does not require a governmental body to disclose information that did not exist at the time the
request was received, nor does it require a governmental body to prepare new information in response to a
request. Econ. Opportunities Dey. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978.
writ dism'd): Attorney General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3 (1986). 342 at 3
(1982).87 (1975); see also Open Records Decision Nos. 572 at 1 (1990).555 at 1-2 (1990). 416 at 5 (1984).
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explaining the applicability of this exception. Instead, you state, and provide documentation
showing, that you notified Redflex of the city's receipt of the request and Redflex's right to
submit arguments to this office explaining why the requested information should not be
released. See Gov't Code § 552,305(d); see also Open Records Decision No. 542 (1990)
(determining that statutory predecessor to section 552.305 permitted governmental body to
rely on interested third party to raise and explain applicability of exception to disclosure in
certain circumstances). We have also considered comments submitted by the requestor. See
Gov't Code § 552.304 (interested party may submit eomments stating why information
should or should not be released). We have considered the claimed exceptions and reviewed
the submitted information.

Initially, we must address the city's obligations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.30 I(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. See Gov't
Code § 552.301(a), (b). You state that the city received the request for information on
July 31, 2007. You note that the city sought clarification of the request on August 9, 2007
and that the city received the requestor's clarification on August 14,2007. Accordingly, the
city was required to request a ruling and state any exceptions that apply by August 17,2007.
However, the city did not raise section 552.130 until August 22, 2007. Thus, the city failed
to comply with the procedural requirements mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See
Gov't Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App.-Austin 1990, no writ); Open Records Decision No. 319 (1982). A compelling
reason exists when third-party interests are at stake or when information is confidential under
other law. Open Records Decision No. ISO (1977). Because the city's claim under
section 552.130 can provide a compelling reason to withhold information, we will consider
your claim under this exception. See ORD ISO at 2.

We next note that an interested third party is allowed ten business days after the date of its
receipt ofthe governmental body's notice under section 552.305(d) to submit its reasons, if
any, as to why requested information relating to that party should be withheld from
disclosure. See Gov't Code § 552.305(d)(2)(B). As ofthe date of this letter, this office has
received no comments from Redflex explaining how the release ofthe submitted information
will affect its proprietary interests. Thus, we have no basis to conclude that the release of any
portion of the submitted information would implicate the proprietary interests of Redflex.
See, e.g., Open Records Decision Nos. 661 at 5-6 (1999) (stating that business enterprise that
claims exception for commercial or financial information under section 552.11 O(b) must
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show by specific factual evidence that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establishprirnafacie case
that information is trade secret). Accordingly, the city may not withhold any of the submitted
information based on the proprietary interests of Redflex.

Section 552.10 1 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." This
section encompasses information made confidential by other statutes. Section 552.101
encompasses section 730.004 of the Transportation Code, which provides:

Notwithstanding any other provisions of law to the contrary, including
chapter 552, Government Code, except as provided by Sections
730.005 -730.007, an agency may not disclose personal information about
any person obtained by the agency in connection with a motor vehicle record.

Transp. Code § 730.004. Section 730.003 provides that, for purposes of chapter 730 of the
Transportation Code:

(1) "Agency" includes any agency or political subdivision of this state, or an
authorized agent or contractor of an agency of this state, that compiles or
maintains motor vehicle records.

(4) "Motor vehicle record" means a record that pertains to a motor vehicle
operator's or driver's license or permit, motor vehicle registration, motor
vehicle title, or identification document issued by an agency of this state or
a local agency authorized to issue an identification document. The term does
not include:

(A) a record that pertains to a motor carrier; or

(B) an accident report prepared under Chapter 550 or 601.

Id. § 730.003(1), (4). Section 730.004 only applies to an "agency" that compiles or
maintains motor vehicle records. See id. § 730.003(1). We do not believe that the city
compiles or maintains motor vehicle records and, therefore, section 730.004 does not apply
to the city. Accordingly, no part of the submitted information may be withheld under
section 552.10 1 in conjunction with section 730.004 of the Transportation Code. See Open
Records Decision No. 478 at 2 (1987) (language of confidentiality statute controls scope of
protection).
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We next address your arguments under section 552.103, which provides in relevant part as
follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The city has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (I) litigation is pending or
reasonably anticipated, and (2) the information at issue is related to that litigation. Univ.
ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston
[1st Dist.] 1984, writ ref'd n.r.e.); Open Records Decision No. 551 at 4 (1990). The city
must meet both prongs of this test for information to be excepted under section 552.103(a).

You state that "information contained in data fields 9 and 10 of Exhibit 'C' ... identi[fies]
defendants in pending civil cases regarding red light citations, wherein the [city] is the
plaintiff." Upon review, however, we find that the submitted information does not reveal
such information. Therefore, the city may not withhold the information at issue under
section 552.103 of the Government Code.

We next address your claim under section 552.130, which provides as follows:

(a) Information is excepted from [required public disclosure] if the
information relates to:

(I) a motor vehicle operator's or driver's license or permit
issued by an agency of this state;

(2) a motor vehicle title or registration issued by an agency of
this state; or
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(3) a personal identification document issued by an agency of
this state or a local agency authorized to issue an
identification document.

(b) Information described hy Subsection (a) may be released only if, and in
the manner, authorized by Chapter 730, Transportation Code.

Gov't Code § 552. 130. You state that "information contained in data fields 6, 9, and 10
contain]s] information that is excepted from disclosure, as [it] relaters] to the identity of the
motor vehicle involved and the personal information of the driver." Upon review, however,
we find that none of the submitted information consists of Texas motor vehicle record
information. Accordingly, none of the submitted information may be withheld under
section 552.130. As you raised no other exceptions, the submitted information must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301 (f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.22l(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep 't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

j~r
L. Joseph James
Assistant Attorney General
Open Records Division

LJJ/eeg

Ref: ID# 292353

Enc. Submitted documents

c: Mr. Paul Adrian
KDFW-TV
400 North Griffin
Dallas, Texas 75202
(w/o enclosures)


