ATTORNE e QEH AL OF Trvas

October 19, 2607

Ms. Laura C. Rodriguez

Walsh, Anderson, Brown, Schulze & Aldridge, P.C.
P.0O. Box 460606

San Antonio, Texas 78246

OR2007-13744
Dear Ms, Rodriguez:

You ask whether certain information is subject to vequired public disclosure under the
Public Information Act (the “Act ) chapter 552 of the Government Code. Yourrequest was
assigned 1D#s 292614 and 292791, We have wmm ned these files and will consider the
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issues presented in this single ruling assigned iD# 292791,

The Southside Inde 1‘5, School District (the “district™), which vou represent, received a
request for contrac other information relating to food service, faciiibies maintenance,
and skifled maintenance operations. You take no position with respect to the public
availability of the responsive information that you have submitted. You believe, however,
that ?hs submitted information implicates the interests of Aramark Educational Services,
LL.C CAramark”™). You notified Aramark of this request for information and of its right
0 snbmit arguments to this office as to why the submitted information should not be
released.” You have submitted objections to disclosure that the district received from
Aramark. We also received arguments from an attorney for Aramark, We have considered
ail of Aramark’s arguments and have reviewed the submitted information. We assume that
the district has released any other information that is responsive to this request, to the extent
that such information existed when the di Stm:f received the reguest. If not, then any such
information must be released immediately.” See Gov't Code §§ 552.221, 301, .302; Cpen

Records Decision No. 664 (20060).
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Gov'tCode § 552.305(d); Open Records Decision No. 342 (1990} {statutory predecessorfe Gov't
permitted governmental body to rely on interested third party to raise and explain applicability
o disclosure under certain circumstances).

"See
Code § 552.303
of exception t

"We note that the Act does not require a governmental body to release information that did not exist
when it received a reguest or create responsive information. See Econ Opportunities Dev. Corp. v,
Bustamante, 562 5. W.2d 266 {Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos.
GOS 512 (1992), 555 ar 1 {1990}, 432 at 3 {1986), 362 at 2 {1983),
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We initially note that this reguest for information contains guestions. A governmental body
isnotreguired to answer faa,iu P questions, conduct legal research, or create new information
m responding to a request for information under the Act. See Open Records Decision
Nos. 563 at 8 (1990), 3\5 -2 (1990}, Likewise, the Act does not require a governmental
body to take affirmative stem to create or obtain information that is not in ifs possession, Sn
long as no other individual or entity holds that information on behalf of the governmenta

body that received the request. f;ffe Gov't Code § 552.002(a); Open Records D“msaoh
Nos. 534 at 2-3 (1989), 518 a1 3 (1989), However, a governmental body must make a good-
faith effort to relate a request to information that is within its possession or control. See
Open Records Decision No. 561 at 8-9 (1990). We assume that the district hag made a good-
faith effort to relate the requestor’s questions fo responsive information and that anv such
information, olher than the submitted information, has been released. IT" nov, then any such
information must be released immediately. Gov’t Code §§ 552.221, 301, .302; ORD 664,

We next note, and vou acknowledge, that the district did not comply with section 552,301
of the Government Code inrequesting this decision. Section 352.301 prescribes procedures
that must be followed 1n asking this office to dx,c:id@ whefher requested information is

excepted from public disclosure. f,a:ii(}n:SﬁE 301(b) requires the governmental body to ask

for the attorney general’s decision gmd state any exceptions to d zsc’i ure it claims not later
i

than the tenth business day after the date of s receipt of the writt quest for information.

See Gov't Code § 552.301{b). L a governmenta] body fails to uompi with section 552.301,

the requested information 1s presumed to be subject to required public disclosure and must

be released, unless there 18 8 C{)m*}f‘ih’m Teason 1o wil h{}}d any of the m’forma‘i‘zon See id
§ 832.302; Havcockv. State Bd. of Ins., 797 8.)W 2¢ 9,381 (Tex. App—Austin 1990, no

writy. Thus, because the district did not re cquest this d@Ci:_in within its tcr~bux§ﬂcs<;~"*aw

deadling under section 552.301(b), the submitted information is presumed to be public und
i jo

w1

seciion 552.302.  This statutory presumption can generally be overcome when the

Ly =

information is confidential by law or third-party interests are at stake. See Gpen Records
Decision Nos. 630 ar 3 (1994), 325 at 2 (1982). Accordingly, w v*zi‘ {:ons‘idw Aramark’s

arguments against disclosure
Aramark contends, among other things, that the submitied information is not subject to the
Act, The Act is applicable to “public information,” as defined by section 552.002 of the

Governiment Code. Section 552.002 provides that “public information”™ consists of

information that 18 eoliected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

{1} by a governmental body; or

} for a governmental body and the governmemal body owns ©
information or has a right of access to it.
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Gov't Code § 552.002(a)1)-(2). Thus, virtually all of the information that is in a
governmental body’ ical possession constituies public information and thus is subjest
tothe Act. /4. § 55 Y. see also Open Records Decision Nos. 549 at 4 (1950}, 514
at 1-2 (1988). The A.ct alsois an;r:%li able to information that a governmental body does not
physically possess, if the m‘f@rma ion 1s collected, assembled, or mainiained for the
governmental body and the governmental body owns the information or has 2 right of aceess
to it. Gov't Code § 352.002(a)2); see alse Open Records Decision Nos., 518 at 2-3
(1989), 462 at 4 (1987). The district states that the information at 1ssue consists of its current
contract with Aramark. This information, which is held by the district, clearly consists of
“information collected, assembled, or maintained under a law or ordinance or in connection
with the fransaction of official business by [the district].” Gov’t Code § 552.002(a)(1).

Thus, the submitted information is public information for the purposes of section 552.002.

Therefore, the information at issue 1s subject to the Act and must be released, unless it comes
within an exception to public disclosure. See id. § 552.021

Aramerk also argues that its contracts with school districts include confidentiality and

ainar

proprietary-information provisions that prohibit dzf“losan of Aramark’s information.

Information is not confidential under the Act, however, simply because the party that submits
the information anticipates or requests that it E:Lcn%:a, niidential. See Indus. Found. v. Tex,
Indus. Accident Bd., 540 S. ‘?VQG ? 677 (Tex. 1976). In other words, a governmental body

cannot overrule or repeal provisions of the Act through an agreement or contract. See
Attorney General Opinion IMi- 6;’2 (1987 } C}; en Records Decision Nos. 5471 at 3 {V}(‘G)

e \_m_.

{“|Tihe obligations of a governmental body under [the Act] cannot be compromised simply
byitsdecisionto euterz;ﬁe acontract.”), 203 at 1 (1978} (mere expectation of confident mm
by person supplying information does not satisfy requirements of statutory predecessor to
Gov't Code § 552, E O) Consequently, unless the submitted information comes within an
exception to dis.,. ure, it must be released, notwithstanding any expectation or agreement
{0 the contrary.
Aramark also claims exceptions to disclosure under sections 352,102, 552.104, 552110,
anfi 5332.116 of the Govermnment Code.  Secuion 532.102 excepts from disclosure
“information in a personne!l file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Gov’'t Code § 552.102(a). This exception s
applicable only to information that is related to public officials and employees. See Hubert
v. Harte-Hanks Tex. Newspapers, Inc., 652 5. W.2d 546, 549-51 (Tex. App~—-Austin 1983,
writref’ d n.r.e.y (addressing statutory predeceswr to Gov’t Code § 552 E{}Z) The submitied
information does not consist of the personnel information of an official or emplovee of 2
governmental body and is therefore not excepted {rom disclosure under Sesiisn 552,162,

Section 552.104 of the Government Code excepts from disciosure “information that, if

released, would give advantage to a commetitor or bidder.” Gov’t Code § 352.104(2). This
exception profects the competitive interests of governmental bodies, not the provrigtary
interests of private parties such as Aramark. See Open Records Decision No. 392 at 8 (1891)



(discussing statutory predecessor). Thus, becaunse the district does not claim this exception,
the submitied information may not be withheld und cuor 552.104.

Section 552.110 of the Government Code protects the proprietary interests of private parties
with respect to two types of information: (1} “[a] trade secret obia mx,d from a person and
privileged or confidential by statute or judr‘ﬁa? decision,” and (2} “commercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained.” Gov’'t Code § 552.110{a)~{(b).

The Texas Supreme Court has adopted the definition of a “trade secret” from section 757
of the Restatement of Torts, which holds 2 “trade secref” to be

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manulacturing, freating or preserving
materials, a patiern for a machine or other device, or a list of customers. It
differs from other secret information in a business . .. inthat it is not simply
information as 1o single or ephemeral evenis in the co.nduai of'the business,
as, for example, the amount or other terms of o secret bid for a contract or
the salary of certain employees . ... A irade secrel is a process or device for
continuous use inthe oz}ﬂraua:} 1‘ the business. ... [fimay]lrelate tothe zale
of goods or to other operations in the business, st mh as a code for determining
discounts, rebates or od‘mz’ concessions in a price list or catalogue, ora list of
specialized customers, or & method of bookkeeping or other office
management,

RESTATEMENT OF TORTS § 757 cmt. b (1939) (emphasis added); see also Hyvde Corp. v.
Huffines, 314 5.W .24 763,77 ( ex. 1958), Ifa governmental body takes no posfﬁaﬂ onthe
application of the “trade sccrets” aspect of section 552.110 to the information at issue, this

office will accept a private person’s claim for exception as valid under section 552.110(a)
if the person establishes a prima jacie case for the exception and no one submits an argument
that rebuts the claim as a matter of law.” See Open Records Decision No. 552 at 5 (1990).

*the Restatement of Torts lsts the following six factors as indicia of whether information constitutes
a trade secret

(1} the extent to which the information is known outside of [the company];

{2} the extent 1o which i is known by emplovees and other {nvelved in [the company’s]
business;

(3} the extent of measures taken by [the company] to guard the secrecy of the information;
{4) the value of the mformation to [the company] and [its] competitors;

(3 the amount of effort or money expended by [the company] in developing the information:
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However, we cannot conclude that section 552.110(a) is applicable unless it has been shown
that the information meets the definition of a trade secret and the necessary factors have been

demeonsirated o esiablish a trade secret claim. See Open Records Decision No. 402 (1983).
Section 552.110{b} requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
of the information at issue. See Open Records Decision No. 661 at 5-6 {1999) (business
enterprise must show by specific {actual evidence that release of information would cause

it substantial competitive harm).

Aramark asserts that its contract with the district contains competitively sensitive
information, mcluding payment structures and other financial information, liability and
indemnification provisions, and information concerning Arameark’s specific services and
performance of services for the district. Aramark contends that the confract constitutes a
trade secret under section 552.110(a). Aramark also contends that release of the contract
would cause the company substantial competitive harm, Having considered all of the
company’s arguments and reviewed the information at issue, we find that Aramark has not
demonstrated that any of the submitted information qualifies as a trade secret under
section 552.110(a). We also find that Aramark has not made the specific factual or
evidentiary showing required by section 552.110(b) that release of any of the submitted
information would cause Aramark substantial competitive harm. We therefore conclude that
the district may not withhold any of the submitted information under section 552,110 of the
Government Code. See Open Records Decision Nos. 509 at 5 {1988) {because costs. bid

.19,-4»:

specifications, and circumstances would change for future contracts, assertion that release

o

of bid proposal might give competitor unfair advantage on future contracts was entirely too
speculative}, 319 at 3 (1982) (statutory predecesser to Gov't Code § 552,110 generally not
applicable to information relating to organization and personnel, market studies, professional
references, qualifications and experience, and pricing).

With specific regard to Aramark’s pricing information, we nofe that pricing information
pertaining to a particular contract is generally not a trade secret because it is “simply
information as to single or ephemeral events in the conduct of the business,” rather than “a
process or device for continuous use in the operation of the business.” See RESTATEMENT
OF TORTS § 757 emt. b (1939): Hhde Corp. v. Huffines, 314 3,W.2d at 776; Open Records
Deciston Nos. 319 at 3 (1982}, 306 at 3 (1982). Likewise, the pricing aspects of a contract
with a2 governmental entity are generally not excepted from disclosure under
section 552.110(b}. See Open Records Decision No. 514 (1988) (public has interest in

(6) the ease or difficulty with which the information could be properiy acquired or duplicated
by others.

RESTATEMENT GF TORTS § 737 cint. b (1939} see also Open Records Decision Nos. 316 at 2 (1982, 306 a2
{1982), 253 at 2 (1980}
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knowing prices charged by government coniractors); see generally Freedom of Information
Act Guide & Privacy Act Overview at 219 (2000} (federal cases applying analogous Freedom
of Information Act exemption reasen that disclosure of prices charged government is a cost
of doing business with government}. Moreover, the terms of 2 contract with a governmental
body are generally not excepted from public disclosure. See Gov't Code § 552.022(2)(3)
(contract involving receipt or expenditure of public funds expressly made public); Open
Records Decision No. 541 at 8 (1990) (public has interest in knowing terms of contract with
state agency).

Lastly, section 552,116 of the Government Code provides as follows:

{(2) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
or a joint board operating under Section 22.074, Transportation Code,
including any audit relating to the criminal history background check of a
public school emplovee, is excepted from the reguirements of
Section 552.021. Hinformation in an audit working paper is also maintained
in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

LA

(b) In this section:

(1} "Audit” means an audit authorized or required by a statute of this
tate or the United States, the charfer or an ordinance of a
a

2]

s

municipality, an order of the commissioners court of a county,
resolution or other action of a board of trustees of a school district,
including an audit by the district relating to the criminal history
background check of a public school employee, or a resolution or
otheraction of a joint board described by Subsection {(a) and includes
an investigation.

(2} *Audit working paper’ includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or preparing
an audit report, including:
£
(A

} intra-agency and interagency communications; and

(1) drafis of the audit report or portions of those drafts.
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Gov't Code § 552.116.% The submitted information is contained in a confract and notin an
audit working paper and is therefore not excepted from disclosure under section 332.116.

In summary, the information at issue is subject to the Act and is not excepted from disclosure
under sections 352,102, 552.104, 552,110, 0r 552.116 of'the Government Code. Therefore,
the submitied information must be released to the requestor in its entirety.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regardmg the rights and responsibilities of the
governmental body and of the requestor. For example, governmental b d;as are pmh;bxisd

from asking the attome } general to reconsider this ruling. Gov’t Code § 552.301(0). [fthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suitin Travis Fm, nty within 30 calendar days. 7d. § 552.324(b). Inorderto get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
fd. § 5352.353(63(33, {c). If the governmental body doss not appeal this ruling and the
governmental body does not comply with 1t, then both the requestor and ‘Ehs attorney
general have the 1‘;ght to file sult against the governmental body to enforce this ruling.

Id. § 352.321(a

;_.d

f this ruling requires the governmenial body to release all or part of the requested
in formation, the governmental body is responsible for taking the next "*ﬂp Based on the

tatute, the attorney general expects that, upon receiving this rulin 1g, the governmental body
will either release the public records promptly pursuant to section 552.221{a) of the
Government Code or file a lawsuit C}"auf‘?”}n” this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to i;hc attorney general’s Open Government Hotline,

toll free, at (877) 673-68 w} The requestor may also file 2 complaint with the district or
county altorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body., fd § 552.321{a); Texas Dep’t of Pub. Safetv v. Gilbreath, 842 S W .2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

% 268, 1993 Tex. Gen. Laws 583, 601, amended by Act of
{(to be codified as an amendment to Gov't Code § 552,116,

‘Act of May 17, 1993, 73rd Leg.. R.S,,
L 25

May 28, 2007, 80" Leg, R.S.,S.2.9.§§24
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omplaints about over-charging must be directed to Hadassah Schloss at the Office of the
ttorney General at (512) 475-2497.

(’)

y}>-

If the governmental body, the requestor, or any other person has guestions or comments
bout this ruling, they may contact our office. Although there is no statutory deadline for

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

VN
fae A 1 N
JSincerely,
\ VL ‘s
TR AATR I F
N »72 AL §f I SN L7 [
7] : ? o
Tamds W. Morris, 11 /
Assistant Aizormvf enera)
Open Records Division
IWhi/ma
Reir  ID# 292791
Hne:  Submitted documents
o Mr, Benjamin Cortez
Service Emplovees International Union
3035 Wilshire Boulevard #1050
Los Angeles, California 90010

(w/o enclosures)

Mr. ?iicmrd K. Ellis
Vice President of Labor Relations
\rarnark
¢/o Ms. Laura €. Rodnguez
Walsh, Anderson, Brown, Schulze & Aldridge, P.C.
P.0. Box 460606
San Antonio, Texas 78246
{w/o enclosures)

Ms. Sarah E. Bouchard

Morgan, Lewis & Bockws LLP

1701 Market Street

Philedelphia, Pennsylvania 19103-25921
{(w/o enclosures)



