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October 19,

Mr. lr-ttr-e.v

Brown & Hofmeister , L.L,P.
the City of

Campbell Road: Suite 800
Richardson. 1

OR2007-!3

. Moore:

You ask whether certain information is subject IO required public disclosure the
Public Information Act (the "Act"), chapter 552 of the Government Code. ):Tour was
assigned 292460.

The of Italy "city"), which you received two requests for information
from the personnel flies of two 11aIl1Cd city police officers. You claim that portions of the
submitted records are excepted from disclosure under 552101, 107.552.117.
552.130,552.1 ,552.140 j and 552,147 of the Gnvernmern Code. have considered the
exceptions )'OU claim and the submitted infonnation.:

Section 552. ]0 I of the Government Code excepts from disclosure "mfonnation considered
to be confidential by Ia\\T~ either constitutional, statutory, or by judicial decision." Gov't
Code § 552,101. This section encompasses information protected by statutes. Access
to medical records is governed the Medical Practice Act "Ml'A"), Occupations
Code §§ 151.001-165.16(} Section 159.002fVIPA provides:

:\Ve assume that the sample of records submitted to this office is truly rCIYCSCIl

ofthe requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1 This open
records letter docs not reach, and therefore does not authorize the withholdmg of, any other requested records
to the extent that those records contain substantial.y different tYVes of information than that submitted to this
office.

() ,
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A communication a physician and a patient. rciarive to or in
connection with any professional services as a physician to the patient is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity: diagnosis, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
privileged and mav not be disclosed except as provided by this chapter.

(c) A person who information 1"1'0111 a confidential communication
or record as described by this chapter, other than a person listed in
Section I59,()04 who is acting on the patient's behalf may not disclose the
information except to extent that disclosure is consistent with
authorized purposes which the information wa, obtained.

Occ. Code § 159.002. Information subject to the A includes both medical records and
information obtained from those medical records. See Open Records Decision
No. 598 (199!). We have also found that a is created as the result of a hospital

all the documents tile relating to diagnosis and treatment
physician-patient communications or "[rjecords the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are or maintained by a physician." Open
Records Decision No. (1990). Medical records must be released on the patient's signed,
written consent, provided that consent specifics (1) the information to be covered by the
release, reasons or purposes for the release, and (3) the person to whom the information
is to be released, See Occ. Code §§ 159.004, subsequent release of medical
records 111USt be consistent with the purposes for which the gO'lermnental body obtained the
records. See id. § 159.002(0); Open Records Decision No. 565 at 7 (1990). Accordingly,
the documents we have marked may be released only in accordance with the Ml'A.

Section 552,101 also encompasses criminal history record information ("CI-IRl':). CHRI
generated by the National Crime Information Center ("NeIC") or by the Texas Crime
Information Center ("TeIC") is confidential under federal and state law. Title 2S t part 20
of the Code of Federal Regulations governs the release ofCF-iRI that states obtain from the
federal government or other states. ORO 565 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Id. Section 411.083 of
the Government Code deems confidential CHRI that the Department of Public Safety
CDPS H

) maintains, except that the DPS 111a:>' disseminate this information as provided in
chapter 411, subchapter F of the Government Code. See Gov't Code Ci 411.083.
Sections 411.083(b)(I) and 411.089(a) authorize a criminal justice agency to obtain CHR!;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency lor a criminal justice purpose. Id. § 411.089(b)( I). Other entitles specified in
chapter 411 of the Government Code are entitled to obtain CIIRI from DPS or another
criminal justice agency; however, those entities may not release CERI except as provided
by chapter 411. See generally §§ 411.090 -.127. Furthermore, any CHR! obtained Ibm



Mr. L. Moore - Page 3

DPS or an)' other criminal justice agency' must be withhek! section 101 of
Government Code in conjunction Government Code chapter 41 L subchapter E
Accordingly, we find that must withhold the information we have marked
section 552.1 0 1 of the Government Code as CHRI made confidential by section 41 1.083,

Next, you claim that submitted documents polygraph information.
Section 1703.306 of the Occupations Code, which is also encompassed by section 5 .101
provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner. or
a person for \V110111 a polygraph examination is conducted or an employee of
the person) may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a or the member's agent, of a agency that
licenses a polygraph or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process of

(b) The [Polygraph Examiners Bjoard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
i111'o11113tion except as provided by this section,

lei. § 1703.306. The requestor docs not fall within any of the enumerated categories;
therefore) the city must withhold the polygraph information we have marked under
section 552.10 i of the Government Code in conjunction with section 1703.306 of the
Occupations Code.

Section 552.101 also encompasses section 411.192 of the Government Code.
Section 411.192 governs the release of all information maintained by the DPS concerning
the licensure of individuals to carry a concealed handgun, and provides as follows:
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(a) [DIJS] shall disclose to a criminal justice information contained
in its files and records regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter,
Information on an individual subject to disclosure under this section includes
the individual's name, date of birth, gender, race, and zip code. Except as
otherwise provided by this and by Section 411,193, all other records
maintained under this subchapter are confidential and are not subject to
mandatory disclosure under the open records law Chapter 552.

(b) applicant or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the payment
of a reasonable fcc.

This section does not prohibit the department from making public and
distributing to public at no cost lists of individuals \V110 arc certified as
qualified handgun by the department.

Act ofMay 10, 1997l 75th 16511997 Tex. Gen. 407. amended
11: 2007 1 80th 1 § 1, 2007 Scss. . Servo 231. It

appears that the received the information we under section 411.192 from DPS.
In this instance, the requestor is not a criminal justice agency, nor is the requestor a license
holder whose information is at issue. Further, we note that section 411.193 is not applicable
in this instance. See Govt Code § 411.193 (making a statistical report including the number
of licenses issued, denied, revoked, or suspended by' the DPS during the preceding month
available to public). Therefore, the city must withhold the concealed handgun license
information we have marked pursuant to section 552.101 conjunction with
section 411,192 of the Government Code.

Section 552.10 1 also encompasses the doctrine of common-law privacy, which protects
information if (l) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be satisfied. Id. at 681-82. This office has found that
the following types of information are excepted fi'0111 required public disclosure under
common-law privacy: some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps); and personal financial information not relating to the
financial transaction between an individual and a gnvcrnmental body 1 see Open Records
Decision Nos. 600 (1992),545 (1990). You indicate that the submitted documents contain
reference to a medical condition that is protected under c0111mOn-Ia\v privacy. Also, we note
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that the submitted documents financial information to a financial
transacnon an individual a governn1i2ntal body. Based on your representation
and our of the submitted documents, we find that information we have marked
111U5t be withheld under secuon 101 of the Government Code in conjunction with
common-law privacy.

Yau claim 552,1 07( 1) of the Govemment Code protects information corning within
the attorney-client privilege. When asserting the attorney-client privilege, a governmental
body has the of providing necessary facts to demonstrate the of
privilege In to withhold the information at issue. Open Records Decision No, 676
at 6-7

purpose
body. TEX.

First, a govcrml1cntEl! body must demonstrate that the information constitutes or documents
a commun.cano». ld. at 7. Second, the communication lTIUSt have been made "for

""""'6 the rendition ofprofessional legal sen/ices" to the client governmental
S03(b)(l). The privilege does not apply when an attorney or

IS involved in some capacity other than that of providing or facilitating
professional legal services to governmental body. In re Te~Y. Fanners
LrUI' .• 990 S.W ,340 (Tex. App.v-Tcxarkana 1999, mig. proceeding) (attorney-client
privilege docs not apply if other that of attornr-v
.iovcrraucnta! attorneys often act in other than ofprofessional legal

such as administrators, investigators, or the mere fact that a communication
involves an attorney for the government does not demonstrate this clement. Third.

applies only to communications between or aIl10ng clients, client representatives)
lawyers, and lawyerrepresentatives. R. EVID. 503(b)(1 (e), (D), (E). Thus,
a governmcnta: body must inform office of the identities and capacities of the
individuals to whom each C0111I11Lmication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communicarion, id. 503(b)(lL meaning it "vas "not

intended to be disclosed to third other than those to Wh0111 disclosure is made in
furtherance of the rendition of professional legal services to the client or those reasonably
necessary for the t1'anS1111s510n of the communication." ld. 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
at the time the information was communicated. Osborne ·v. Johnson, 954 S. \:V.2d 180, 184
(Tex. App.i--Waco 1997, no writ}. Moreover, because the client may elect to waive the
privilege at any time, a governmental body I11USt explain that the confidentiality a
communication has been maintained. Section 552.1 07( 1) generally excepts an
communication that is demonstrated to be protected by the artomey-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.\V.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state that SOUle of the submitted dOCU111ents are confidential communications between
a city attorney a city administrator. You also state that these communicarions were
made in confidence and in the furtherance of the rendition of professiona! legal services to
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the
\ve find you
Accordingly, ViC conclude
pursuant to section n

(
the

of
1113}' withhold the

i ovr-rr.moru Code.

communicat:ons.

the information Vv'Cmust
Government

You also state that a portion of the submiued
under section 117 of the Governrncnt Section from public
disclosure a peace officer's horne address telephone number, social security number. and
family member information regardless of whetherthe peace made an election
section 552.024 of the Code. Govt Code ~ 552.11
Section 117(a)(2) applies to as defined 2.12 of the Code of
Criminal Procedure. vVe note box number is not a "hOITIe address" for
purposes section 552.117. 2 Accordingly, the
have 11

provides in11Code.
\Ve note that some of the information conta.nec in the submitted documents may be subiect
to section 1175 of the
following:

'1'his section to:

(1) officers as 2.12. Criminal
Procedure;

Information that relates to home address, horne telephone number, or
social security number an individual to whom this section applies, or that
reveals whether the individual has members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
infonnation relates:

(1) chooses to restrict public access to the information: and

Govt Code § 552. j 17; Open Records Decision No. 622 at 4 (l history makes
clear that purpose ofGcv't Code §552.117 is to protect public from harassed at iU)lne)

House Committee on State Affairs. BillH.B. ]976. (1985): Senate Committee on State
Affairs. BiH 11.8. 1976. 69th Leg. (1985)) (enm;",,1

"As our is dispositive for this information. \VC need not address your claim under
section 552.1 i;.7 of the Government Code.
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individual '5 choice on a
by evidence

no[ifics the govcrnmenta' of
provided by the govemmen.a: body ~ acccmpam
individual's status,

Govt Code § 1I 75(0.)) (b). The documents contain the h0111C telephone numbers of
peace officers who arc not employed by cuy. If these officers to restrict access
to this information in accordance with section 552.1175(bL the must withhold
telephone numbers we have marked. To the extent the individuals at issue did not elect to
keep this information confidential. it not be withheld on this basis.

you assert that portions of submitted documents are excepted under
section 130 of the Government which provides that information relating to a
motor vehicle operator's license, ucensc, motor vehicle or registration issued
by 11 Texas is excepted from release. Gov't Code? 130(a)(1),
agree that city must withhold the motor record information you
marked, in addition to that which ViC have HHHG'EH under section 552.130.

Section of the Government from disclosure "an e-mai! address of a
member public that is provided for ofcommunicating electronically
a governmental unless public consents to its or the
address is specifically excluded subsection (c). See id. § .137(a)-(c),
e-mail addresses you marked, in to those we marked. are not
specifically by section 137(c). you explain the owners of the c-
mail addresses have not consented to their release. Thus, the must withhold the marked
e-mail addresses in accordance section 137.

You claim that remaining information includes a DD-214 f01"111 , Section 552.140 of
Government Code provides that a military veterans DD-214 form or other military
discharge record is first recorded with or that otherwise first comes into the possession
of a governmental body on or after September 1, 2003 is confidential for a period of
seventy-five years and 111ay only be disclosed in accordance with section 552.140 or in
accordance with a court order. See Gov't Code? SS2.140(a), (b). You state that the city
came into possession of the DD..214 after Septermber 1,2003. Thus, we conclude that the
city must withhold the submitted DD-214 form under section 552J40.

In summary, the marked medical records rnay only be released accordance with the Ml'A.
Under section 552.101 of the Government Code, the city must withhold (1) the CHRI we
have marked in conjunction with section 411 of the Government Code: and the
polygraph information we have marked in conjunction with section 1703,306 of the
Occupations Code; (3) the concealed handgun license information \,"C have marked in
conjunction with section 411.192 of the Government Code; and (4) the information we have
marked in conjunction with common-law privacy. The city may withhold the
communications you have marked under section 552.107 of the Government Code, With
the exception of the post office box number, the officers' personal information you have
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marked, in addition to the information '>'ie marked. must be withheld under
section 552.117 of rhe Government Code. If peace officers not with the
elected confidentiality for their telephone numbers, these must he withheld under
section 552.1175 of the Government Code. Texas 1110tor vehicle information you
marked, in addition to that which \VC have marked. must be withheld under section 5
of the Government Code. The e-mail addresses you have marked, in addition to the those
we have marked, must be withheld under section 552.137 of Code. The
DD-2! 4 form must withheld under section 552.140 of the Code.
remaining information must be released to requestor.

This letter ruling is limited to the particular at issue in this request and limited to the
facts as presented to us; therefore, this ruling 111USt not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers deadlines the rights and responsibilities of
govemmentai body of the requestor. example. governmental bodies are prohibited
fr0111 asking the general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body' wants to challenge ruling, the governmental body must appeal
filing suit in Travis County within 30 calendar days. Id, § 552,324(b). In order to get
full benefit ofsuch an the body must file 10 calendar

If the body does not this ruling and
does not comply it, then both the requestor and attorney general

have the right to suit the governmemal body to this ruling.
[d. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or Tile a lawsuit challenging this ruling pursuant to section 552.324 of the
Goverument Code. If the ~?;overnmental bodv fails to do one of these things, then the

~ J ~

requestor should report that failure to attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Ie!. § 552.32!5(e).

If this rulino requires or nermits the governmental bodv to withhold all or S0111e of the
'-.J, " "'

requested information, the requestor can appeal that decision by suing the governmental
body. ld. § lea); Texas ])ep't of Pub. v. Gilbreath, 842 S.\V.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or



Mr. L - Page 9

complaints about o\/cr-charging must
Attorney Genera! at (51 47

Office of

If the governmental body, the requestor. or any person has or comments
about this ruling. may contact our office, there is no deadline for
contacting us, the attorney to ,"",'P,w any comments within 10 calendar days
of the date of this ruling,

I\1. Alan Akin
Assistant General
Open Records Division

Ref: ID# 292460

Submitted rior-um

c: !\13. Karcn Mathiowctz
504 Venice Drive

Texas 76651
(v,r/o enclosures)


