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For the City of Jtaly

74T Fast Campbell Road, Sutie 800
Richardson, Texas 75081

ORZ007-13747

You ask whether certain information is subiect to required public disclosure under the
?mbiirlrﬁf@rmatéoﬂf ctfthe “Act”), chapter 532 of the Government Code. Y our request was

”vb‘ylﬁlz

The City of Italy {the “city™), which vou represent, received two icgiuua for information

from the personnel files of two named city police officers. You claim that portions of the
sy "smnfa,{i “ekoma are excepted from di%cio'suf‘e vnd ot sections 552,101, 552 EO”’ 552,117,

52,130, 552,137, 552,140, and 552,147 mfz overnment Code. We have considered the
{3}-;0{:;)1:30;15 you \,L m and reviewed the submitted information.’

1

section 552,101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 352101, This section encompasses information protected by other statutes. Access
10 muis el records is governed by the Medical Practice Act {the "MPA”), Occupations
Code §§ 151.001-1685, ?6@( Section 159,002 of the MPA provides

We assume that the representative sample of records submitied (o this office 1s truly renreseniative
of the requested records as a whole, See Open Records Decision Nos, 499 (19883, 4,, (19885 This ope
holding of, any other ’equuﬁcd resords

records letter does not reach, and therefore does not authorize the wit
at those records contam snmmmm!w different types of information than that submitied o this
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commection with any professional services as a physician o the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

{a} A communication ketween a physician and a patient, refative to or In
5

(b} A record of the ideniity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter

{¢y A persen who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 139,004 who 1s acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Oce. Code § 159,002, Information subject to the MPA includes both medical records and
infomﬁf‘ife‘q obtained from those medical records.  See Open Records Decision

0. 398 (1951). We have also found that when a lile is created as the result of a hospital
stav, all the documents in the file relating to diagnosis and ireatment constifute

physician-patient communica io;xs or hpr‘erdb of the identity, diagnosis, evaluation, or

treatment of a patient by a physician that are created or mm%ameé by a physician.” Open
Records Decision No, 546 (1 “‘9{}\ Medical records must be released on the patient’ S‘iiz{;ltd

written consent, provided that the consent specifies {E} 1 e information to be covered by t
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. See Occ. Code §§ 159.604, 005, Anv subsequent release of medical

ecords must be consistent with the purposes for which the governmental body obtained thc
rccsz'ds Seeid. § 156.002(ck; upw Records Deciston No. 565 at 7 {1990). Accordingly
the documents we have marked may be release ‘i nly 1 accordance with the MPA.

Section 352,101 also encompasses criminal history record information (CCHRI™), CHRJ
mzamd by the National Crime Information Center ("NCIC™Y or by the Texas Crime
nformation Center (“TCIC™) 1s confidential under ;edu‘ﬂ and state law. Title 28, part 20
fthe Code of Federal R g ulations governs the release of CHRI that states obtain from the
federal government or other states. ORD 565 (1 99 } ‘he federal regulations allow each
state to follow its mdmdma. law with respect to CHRI i generates. [d. Section 411.083 {)f
the Government Code deems confidential CHRI that the Department of Public Safet
(“DPS”Y maintains, excep? that the DPS may disseminate this informalion as prowded in
chapter 411, subchapter ¥ of the Government Code. See Gov't '\_/Qéff § 411.083.
sections 411.083(b)(1) and 411.08%(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to ancther criminal justice
agency for a criminal justice purpose. [d. § 411.08%(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entifies may not release CHRI except as provided
by chapter 411, See generally id. §§ 411.090 -.127. Furthermore, any CHRI obtained from

get
£
I
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DPS or any other eriminal justice agency must be withheld under section

Government Code in conjunction with Government Code chapter 41
Af‘x:m‘émgl\f we find that the city must withhold the iﬂ{@l; a‘azan we have marked under

section 352,101 of the Government Code as CHRI made confidential by section 411,083,
Next, vou claim that the submittcd documents conizin polygraph information.
Section 1703.306 of the Ocecupations Code, which is also encompassed by section 552,101,

AR

provides as follows:

{a) Apo _f'gzra;"h examiner, trainee, or employee ol a polygraph examiner, or
a Derson for whom a ‘?O!\’E{i&“” examination s conducted or an Lﬂ"i*?i’)‘!(l‘{, (}f
the person, may not disclose fnfoz'mai;on acquired from a polveraph
examination to another person other than:

>.m \
,m
.
bt
ot
i
()
b
i~
ot
i
b
o0

1} the exammee or any other person specific
writing by the examinee;

{2} the person that requested the examination;

(3) a member, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities,

(4} another polygraph examiner in private consultation; or
(5) anv other person required by due process of law.

{b} The [Polvgraph Exammers Bloard orany other governmenial agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the mformation.

{3 A polygraph examiner to whom information acquired from a polygrap
examination is disclosed under Subsection (a)(4) may no d, sclose the
mformation except as provided by this section.

v
i

=

i & 1703.306. The reguestor dees not fall within any of the enumerated categories;
1Y

therefore, the city must withhold the polygraph é“‘?om";afi@ﬂ we have marked under
section 352101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code.

Section 352.1 28 Seciéen 411,192 of the Government Code.
Section 411.19 fall information maintained by %fuf: DPS concerning
the licensure of 1 d viduals fo carry a con ﬂ?ed handgun, and provides as follows:
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ray [DP5] shall disclose to a criminal justice agency information contained
in its files and ie"DIdb regarding whether a named individual or any
individual named in a specified list is licensed under this subchapter,
information on an individuzal subject to disclosure under this section includes
the individual’s name, date of bn.‘éi . gender, race, and zip code. Except as
otherwise provided b_ this section and by Section 411,193, all other records
maintained under this subchapter are confidential azwd are not subject to
mandatory disclosure und' er the Qpe?z records law, Chapter 552

(b) Ana giécam or license holder may be furnished a copy of disclosable
records regarding the applicant or license holder on request and the pavment
of a reasonable ? ce.

(dy This section does not prohibit the department from making public and
disérébum 2 to the public at no cost lists of individuals who are certified as
qualified handgun instructors by the department,

Actof May 10, 1997, 75th Leg., R.5., ch. 163, 1997 Tex. Gen. Laws 327, 407, amended by
Act of Mav 11, 2007, 86&3 Leg., K. 172, Q 1, 2007 Tex. Sess. Law. Serv. 231, It
apmam fhat the city received the it \formation we marked under section 411.192 from DPS.
In this instance, the r@questm isnota wnai;us‘f;u agency, nor is the requestor a license
holder whose mformaﬁaﬂ 15 at 1S5U€. E urzhu, we note that section 411,193 1s not applicable
in this mstance. See Gov't Code § 411,192 {(making a statistical report including the number
of licenses ﬁsued denied, revoked, or suspended by the DPS during the preceding month
available to the public). Therefore, the city must withhold the concealed handgun license
information we have marked pursuant to section 552101 in conjunction with

\

section 411,192 of the Government Code.

¢

Section 552.101 also encompasses the docirine of commeon-law privacy, which protects

information if {1} the mformation contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. [ndus. Found. v. Tex. Indus. Accident
Bd., 540 SW.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be satisfied. /4. at 681-82. This office has found that
the following types of information are excepted from required public disclosure under
common-law privacy: some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 435 (1987} (preseription dwga- ilinesses,
operations, and physical handicaps); and personal financial information not relating to the
financial transaction between an individual and a governmental body, see Open Records
Decision Nos., 600 {1992), 545 {1990}, You indicate that the submitted documenis contain

vk

reference to a medical condition that 1s protected under common-law privacy. Also, we note
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that the submiticd documents contain financiai mformation unrelated to a financial
transaciion between an individual and a governmental body. Based on your representati m
and our review of the submitted documents, we find that the information we have marked

must be withheld under section 552101 of the Government Code in conjunction witl

common-law privacy.

—

T .

You claim section 552.107(1} of the Government Code protects information coming within
the attorney-client privilege. When asserting the attorney-client privilege, a governmental
b@{%y has the burden of providing the necessary facts to demonstrate the elements of the
privilege in order to withhold the information at issue. Open Records Decision No. 670
at 6-7 (2002).

First, a governmental body must demenstrate that the information constitutes or documents
i at 7. Second, the communica éio musgt have been made “for the
1

£«

ic
{'faciitating the rendition of professional legal services” to the client government:
13 The privilege does not apply when an attorney or

representative 13 involved in some capa ity other than that of providing or iacihw mg

i
H

professional legal services fo the client governmental body. In re Tex. Farmers Ins,
Exch,, 990 8. W.2d 337,340 {(Tex. App—Texarkana 1999, ong.pmcsedmg} (attorney-clent
orivilege does not apply if attorney ac?:ing in capacity other than that of attornev}
Covernmental attorneys offen act in capacities other than that of professional legal counsel,

1

such as adrunist rators, invest 125110‘"” Ormanagers, Thus, the mere fact that a communication

privilege a ap ics only to communications between or among clients, clier ’Hcp;zsa atives,
lawyers, and lawyer zwrwmﬂuws TEXCRCEVID. 503(6301(A), (B (C) {Dy, (E). Thus,
a ‘;Dovmzmemai body must inform this office of the identities and capacities of the
individuals to whom each communication at issue has been made. Lastly, the atfofne\ncjm‘{é
privilege apphes only to a confidential communication, /4. S03(b)(1), meaning it was “not
intended to be disclosed to third persons other than those to whom disclosure is {H&d@ in
furtherance of the rendition of prof@sséonai legal services to the client or those reasonablv
necessary for the transmission of the communication.” Jd, 503(a)(5).

involves an attorney for the government dees not demonstrate this element., Third, th
nii
d s

Whether a communication meets this definition depends on the intent of the parties mvolved
at the time the information was communicated. Osborne v, Johnson, 954 5. W.2d 180, 184
(Tex. App—Wace 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmenial body must explain that the confidentiality of a
communication has been maintained., Section 532.107(1) genm'ai'iv excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unles
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S W 24 920, 9
{Tex. 1996} (privilege extends to entire communication, including facts contained therein}.

You state that some of the submitted documents are confidential communications between
a city attorney and a city administrator. You also state that these communications were
made in confidence and in the furtherance of the rendition of professional legal services to



the city. Based on vour represeniations and our review of the submitted communications,
we find that vou have demonst a?aff the applicability of the attorney-ciient privilege,

R ’;‘
Accordingly, we conclude that the city may withhold the é@cumcn‘is vou have marked
pursuant to section 552, 107(1) of the Government Code
You also state that a portion of the submitted information is excepted fron :
under section 552,117 ofthe Government Code. Section 552, 11?{3}{2} =xcepts from public

ot
disclosure a peace officer’s home address and telephone number, social security number, and

family member information regardless of whether the peace officer made an election under
section  552.024 of the Government Code Gov't Code & 352.117(ax2).
Scctmn 552.117(a)2) applics to peace officers as defined by article 2.12 of the Code of
5l
| _

‘rocedure. *f‘m note that a post oftice box number is not 2 “home address™ for
pz’gz‘g}f&f‘*?s of section 852.117.7 Accordingly, the city must only withh oid the mformation we
ed under section 5521 17(a)2) Csf;*}\, Government Code”

We note that some of the information contained in the submitted documents may be subject
0 Sézcﬂsm 532.1175 of the Government Code. Section 5521175 pro ud@s in part the
foliows g

vticle 212, Code of Criminal

(o) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family mem bc:.rs is confidential and may

t he public underthis chapter if the individual to whom the

i} chooses to restrict public access to the information; and

*See Gov't Code b 352.117; Open Records Decision No. 622 a1 4 (1994 (legiglative history muakes
clear that purpose oi Goy’ { 117 1s to protect public emplovess | aharassed arfiome) (citing
‘-iouse Lommittsc on S{?l; ;‘x fairs, Bill Analy H.B. 1976, 69th Leg. (1985} Senate Commitiee on State
Affairs, Bill Analysis, R, 69th Leg. (1985}) (emphasis added),

‘As our ruling is dispositive for this information. we need not address your claim under
7 ot the Government Code,

section 552,
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{2} wotifics the governmental body of the individual's fgirzoéce on a
form: provided by the governmental body, accompanied by evidence
ol the individual’s status.

[

Gov’t Code f; 552.1175(a), (b). The documents contain the home { Eez shone numbers of
eace officer ? are not employed by the city. If these officers elected to restrict access
{

io his m’{é}?zra ion in accordance with section 552,11 75{%35 tl’w city must withhold the
> eph{m numbers we have marked. To the extent the individuals at 1ssue did not elect to
eep this information confidential, il may not be withheld on this basis,

o

-y

Nexi, vou assert that portions of the submitted documents are excepted under
section 552,130 of the Government Code, which provides that information relating to a
motor vehicle operstor’s license, driver’s Heense, motor vehicle title, or regisiration issued
cv is excepted from public release. Gov't Code § 552, 130(a)(1), (2). We

by a Texas agen
agree that the czh must withhold the sz} as motor vehicle record mformation vou have

marked, i addition to that which we have marked, under section 552,130,

Section 552,137 of' the Government Code excepts rom disclosure “an e-mail address of 2
member of the publi L“mdtfsmowé d for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of 2 type specifically excluded by subsection (¢}, See id. § 552.137(a)-{c). The
e-mail addresses you ?mxc: marked, n addition to those we have mark ked, are not the type
specifically excluded by section 5§2.13?’(CE. Further, you explain that the owners of the e-
mail addresse E‘Q g not Lonbuﬂ: ¢ to theirrelease. Thus, the city must withhold the marked
e-mail addresses in accordance with section 352,137,

You claim that remaining information includes 2 D214 form. Section 552,140 of the
Gmerzzm,m Code provides that a military veteran’s DD-214 form or other military
discharge record that is first recorded with or that otherwise first comes into the possession
of a governmental body on or afier September 1, 2003 is confidential for a period of
seventy-five vears and may only be {fi“ losed in accordance with section 552,140 or in
accordance with a court order. See Gov't Code § 552.140(a), (b). You state that the ¢
came into possession of the DD-214 after 5@;}26{5169? 1, 2003, Thus, we conclude that i
city must withhold the submitied DD-214 form under seciion 552,140,
I summmary, the marked medical records may only be released in accordance with the MPA
Under section 552,101 of the Government Ch&, the city must withhold (1) the CHRI »

552.
have marked in conjunction with section 411.083 of the Government Code; and (2 1
polvgraph information we have marked in copjunction with section 1703.306 of the

Occupations Code; (3) the concealed handgun license information we have marked in
conjunction with section 411,192 of the Government Code; and (4) the information we have
marked in conjunction with camm@nmlﬁw privacy.  The city may withhold the
communications vou have marked under section 552107 of the Government Code. With
the exception of the post office box number, the officers’ personal information you have

(";



marked, 1n addition to the information we have marked, must be withheld under
section: 552.117 of the Government Code. If the peace officers not emploved with the city
clected confidentiality for their telephone numbers, these must be wwme}d under
section 552.1175 of'the Government Code. The Texas motor vehicle information you have

“marked, in addition to that which we have marked, must be withhe! ‘Lmdl,; section 552.330
of the Government Cede. The e-mail addresses you have marked, in addition to the those
we have marked, must be withheld under section 352137 of the %aﬂ-famment Code. The
D214 form must be withheld under section 352140 of the Government Code. The
remaining information must be released to the reguestor,

{

This letter ruling is limited (o the particular records at issue in this request and limited 1o the

s

facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney genera !to cconsider this ruling. Gov't Code § 552.301(f). Ifthe

governmental body wants to challenge this ruling, the governmental body must appea! "):\
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appea al, the governmental body must file suit within 10 calendar days.
fd. § 532.353(b)3), (¢). If the governmental body doea not appeal this ruling and the
governmental body does not comply with it, then both the requestor fmﬁ the attorney general

have the right to file suit agamst the g@*xf“zrnamai body to eniorce this ruling.

This ruling triggers important deadlines regarding the rights and responsibilities of the
-1

if this ruling requires the govermmental body 1o release all or part of the f'mu;cgw-fl
information, the governmental body is responsible for taking the next step. Based on t

statute, the attorney general expects that, upon receiving this ruling, the ¢ gox ernmential i}"dy
will either release the public records promptly pursuant to section 552.221(a) of the
Government Cade or fiie a lawsuit challenging this ruling pursuant to section 552, 324 of'the
Government Code. [f the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government H{;dmb.
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county attorney. /d § 352.3215(e).

I this ruling requires or p--*‘vits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. fd. § 552.321 {a;' f@};as Dep't of Pub, Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App—Austin 1992, no wrii).

Please remember that under the Act the release of information triggers certain procedures
for costs and chargesto the requestor, I records are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
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o

ust be direcied to Hadassah Schloss at the Office of the

complaints about over-charging i
Attorney General at

If the ”(}‘v”‘nlinfﬂua I body, the requestor, or any other ;Jm son has questions or comments
avout this rulin %m::
contacting us, 'z riey general prefers to receive any
of the date of this mhng

J
c,?

Av3
5

comments within 10 calendar days

Sﬁfl"f:rc'i :

A grs

M. Alan ff\u«:m
Assistant Attorney General
pen Records Division

i e e

Refi  1D# 292460

¥rc,  Submitted documents

iy

H
kS » !
(w/o enclosures)

h there s no statutory deadline for



