ATTOR NEY Gr NEI Hf OF TENAS
{3 f\ }2 {5 AREB (}

Octoher 19, 2007

Ms. Beverly West Stephens
Assistant szy Attorney
City of San Antonio

P.0. Box 8399%

San Antonio, Texas 78283

OR2007-13748
Dear Ms. Stephens:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act™), chapter 552 of the Government Code.  Your request was

= r

assigned 1D4# 292920,

The City of San Antonio (the “city”) received three requests from the same requestor for

&

information relating to the following: a named 5an Anionio Police Department {}mcea
complaints of excessive force or racial profiling against San Antonio police officers from the
vear 2000 to the date of the request, and information related to body cavity searches for the

s»—l:a

years 2000 to the date of the request. You state {ﬂd{ some of the requested information did
not exist at the time the city received the requests.! You claim that the submitted information

isexcented from disclosure under seciions 552,101, 552,103,552, 119,552,130, and 552,135

of the Government Code, You also indicate that the city will redact social security numbers
in the submitted records pursuant t0 sections 552,117 and 552,147 of the Government Code.”

"The Act does net require a governmental body to disclose information that did aot exist at the time the

request was received, ror does it require a governmental body o prepare new information in response (o a
request. Econ. Opportunitics Dev. Corp, v, Bustamante, 562 S.W .2d 266 (Tex, Civ. App.—San Antonio 1978,
rit dism’dy; Attorpey General Opinion H-20 (31873); Open Records szsm Nos. 452 at2-3{15986), 342 at 3
(%%9") 87 (1875); see plso Open Records Decision Nes, 572 at 1 (1990), 555 at 1-2 (1990), 416 at 5 (1984},

zTi‘ii office has issued a previous determination allowing all governmental bodies o redact certain
{information of peace officers under section 352.117{a)(Z) of the Government Code. See Open Records
sion No, 670 (2001) (previous determination that governmental body may withhold home address, home
telephone number, personal cellular telephone number. personal pager number, social security number and
information iimi reveals whether individual has family members, of any individual who meets definition of
“meace officer” set forth in article 2,12 of Fexas Code of Criminal Procedure withoot necessity of requesting
attorney general decision as to whether exception under section 332,71 17(a)2) applies). We note that section
352.147(0) of the Government Code anthorizes a governmental body (o redact a living person’s social security
number [rom pubiic release without the necessity of requesting a decigion from this office under the Act.




Ms. Beverly West Stephens - Page 2

Y

We have considered the exceptions you claim and reviewed the submitted information,”
portions of which consist of representative a&mpiem
%

The requestor indicates that the city has previously released some of the requested
information that the city now seeks to withhold from disclosure under section 552,103 of the
Government Code.  Section 532007 of the Government Code provides that if a
governmental body voluntarily releases information to any member of the public, t
governmental bedy may not withnold such information from further disclosure unless its
public release is expressly prohibited by law. See Gov't Code 552.007; Open Records
Decision No. 318 at 3 {1989), see also Open Records Decision No. 400 (19833
(governmental body may walve right to claim permissive exceptions to disclosure undei the
Act, but it may not disclose information made confidential by law). Section 552.103 of the
Government Code is a discretionary exception under the Act, and does not make information
confidential or expressly prohibit its release for purposes of section 332,007, See Gew’é
Code § 552.007; Dallas Avea Eapid Transit v, Dallas Morning News, 4 5 W 33469, 475-
{iﬁ}x App.—-Dallas 1999, no pet.) (governmental body may waive section 552, ié}E}

Accordingly, o the extent any of the submitted information was previously voluntarily
released to the public by the city, the ¢ity may not now W sithheid that information under

section 552,103 of the Government Code,

We note that some of the bfmt‘acd documents are medical records of the requestor’s client,
access to which s gover by the Medical Practice Act (the "MPA™), subtitle % of title 3
of the Occupations Co §;:, SC‘i 159.002 of the MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter

{c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 152.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure 1s consistent with the
authorized purposes for which the information was first obtained.

“We note that the city has redacted information other than information escompassed by sections
352, 817(a)2) and 552.147. As we are able n this instance to discern the nature of the redacted information,
we wiil determine whether it is excepted from public disclesure. In the future, the ¢ity should refrain from

redacting any information that it suhmits to this office in seeking an open records ruling. See Gov'i Code §§
552,381 (e)( 1Dy, 302,

*We assume that the “representative samples” of records submitted o this office are truly
represeniative of the requested records as a whole, Yee Open Records Decision Nos, 499 (19 %SE 497‘ (1988).
This open records letter does notreach, and therefore doeg not suthorize the withholding of, any other reguested
records to the extent that those records contain substantially different types of information than that submitted
to this office,
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Oce. Code § 159.0602(h, (¢). Medical records must be re!aased upon the patient’s signed.
written L{msent. provided that the consent specifies (1) the information to be covered by the

clease, (2) reasons or purposes f case, and (3) the person to whem the information
is to be rmea%d Id §% 159.004, 159.005. Section 159.002(c) also requires that any
subsequent release of medical records be consisten! with the purposes for which the
governmental body obtained the records. Open Records Decision Mo, 565 at 7 (1990%,
Medical records may be released only as provided under the MPA, Open Records Decision
No. 598 (1991). We have marked the portion of the submitied information that constifutes
medical records and that may only be reieased tn accordance with the MPAL

1

o

We also note that some of the submitied information is subiject to section 552.022 of the
Government Code. Section 552.022 of the Government Code provides that:
the f'oﬂowi;%;z categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
conf ‘imtm% under other law:

(1) acompleted report, audit, evaluation, or investigation made of,
for, or by 2 governmental body, except as provided by
[slection 552,108,

{5y all working papers, research material, and information used to
estimate the nes u 5@5’ or expenditure of public funds or taxes by

governmental body. on completion of the estimate].]

Gov'tCode § 552.022(a0 1), {5). The submitted information includes completed evaluations
and investigations and completed estimates of the need for the expenditure of public funds.
The city must release the completed evaluations and the completed investigations under
section 552.022(a) 1) of the Government Code unless they are excepted from disclosure
under section 552,108 of the Government Code or are expressly conflidential under other law.
The city must release the completed estimates unless they are expressly conlidential under
other law. You claim that the information at issue 18 exeepted from disclosure under
section 552,103 of the Governmeant Code. We note, however, that section 532.103 15 2
discretionary exception to disclosure that protects the governmental body’s interests and may
he waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 5 W .34 469, 475-76
(Tex. App—Dallas 1999, no pet.) (governmental body may waive section 552,103 of the
Government Code); Open Records Decision No. 547 at 4 (1990) {litigation exception may
be waived), As such, section 552,103 of the Government Code is not other law that makes
information confidential for the purposes of section 552.022 of the Government Code.
Therefore, the city may not withhold any of the information subject to section 552.022 under
section 352,103 of the Government Code. However, you also claim that portions of the
information that is subject to section 552.022 are excepted from disclosure under
sections 552,101, 5352.119, and 552.130 of the Government Code, which are other laws for
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o

of these
emaining

purposes of section 552.022.  Accordingly, we will consider the applicabi
exceptions o the documents that are subject to section 552.022, as we’i as the
information

Section 552,101 of the Government Code excepts from f}:sciowm ‘intormation considered
to be Lonfzda,m I by law, either constitutional, statutory, y judicial decision.” This
section excepts from disclosure information deemed eonndemzas by statute, such as
section 143.089 of the Local Government Code. You state that the city is a civil service
municipality under chapter 143 of the ‘_?._Aeca} Government Code. Section 143,089
contemplates two different types of personnel files: a police officer’s civil service file that
the civil service director is reguired te maintain, and an internal file that the police
department may maintain for its own use. Local Gov't Code § 143.089(a), (g). Incasesin
which a police department investigates a police officer’s misconduct and takes disciplinary
action against an officer, it s required by section 143.08%(a){(2) to place all investigatory
records relating to the investigation and disciplinary action, mncluding background documents
such as complaints, witness staternents, and documents of like nature from individoals wheo
were notina ‘;Llfm“fi‘%()i'y capacity, in the police officer’s civil service file maintained under
section 143.08%(a). Abbort v. City of Corpus Christ, 109 5.W .36 113, 122 (Tex. App—
Austin 2003, no pet.). All investigatory materials 1n a case resulting in disciplinary action
are “from the employing aspa{imum when they are held by or in possession of the
department because of its investigation into a police officer’s misconduct, and the department
nust forward them to the civil service commission for placement in the ¢ w;i service
personnel file. Jd. Such records are subject to release under the Act. See Local Gov't Code

143.089(0); Open Records Decision No. 562 at 6 (1990} However, in ozmaﬁa}n
maintained in & police department’s internal file pursuant to section 143.089(g) is
confidential and must not be released. City of San Anionio v. Texas Altorney Gen., 851
S.W.2d 946, 949 {Tex. App.—Austin 1993, writ dented).

i\J

You state that the information you have marked is maintained 1n the police department’s
internal file pursuant to section 143.085(g). We therefore conclude that this information is
confidential pursuant to section 143.08%g) of the Local Government Code and must be
withheld under section 552.101 of the Government Code.

Seetion 552.101 also encompasses statutes governing criminal history record information
MCHRI). CHRI generated by the National Crime Information Center ("NCIC”) or by the
Texas Crime Information Center (“TCICT™Y i1s confidential under federal and state law
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
abiair from the federal government or other states. ORD 505 (19%0). The federal

egulations allow each state © {:} fow its individual law with respect to CHRI it generates.
fa. Section 411.083 of the Government Code deems confidential CHRI that the Department

of Public Safety (“DPS”) maintains, except that the DPS may disseminate this information

Chapter 143 preseribes the following types of disciplinary actions: rernoval, suspension, deimotion,
end uncompensated duty, See Local Gov't Code §§ 143.051-143.035.



[y

: . Smi}{;hamm‘ ET of the Government Code.  See Gov't Code
tions 411.083(by 1) and 4 Gzﬁ‘Qaf authorize a crimmal justice agency ¢

obtain CaiRi 10WwWever, a s;"; i 1 justice agency may not release CHRI except to a*m%b***
criminal }m%:z"ﬁ agency for a criminal justice puy p ose. Id. 5; i1, “89(1’91(! (Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; bowever, those ent 3?11 may not release CHRI except as
provided by chapter 411, 5&) gezzeraif}' il §8 411,090 127, Furthermore, any CHRI
obtained from DP&5 or any other criminal Eié&i’écc agency must be withheld under

section 557,101 of the Government Code incon ;m ction with Government Code chapter 41 E

E

subchapter F. Upon review, however, we {ind that the remaining information does no
include any CHRI. Accordingly, none of the mmammfg information may be withheld under

g

section 852,101 on ih%sbag;.&,.

$A

We note that one of the completed investigations inciudes an 5T-3 accident report form that
appears to have been completed pursuant to chapter 550 of the Transportation Code. See
Transp. Code § 550,064 (officer’s accident ?@pOY‘L’}. section 552,101 also encompasse
section 850.065(b) of the imm&zm ion Code, which states that except as provided by
subsection {¢), accident reports are privileged and confidential,  Scction 550.065(c)4)
,Jze“zde% for the release of accident reporis o a perso’q who provides two of the following
e pieces of information: (1) date of the accident; (2) name of any person involved in the
df./a}j .,?%.Téﬁ {(3) specific location of the accident. Jd. 550.065(C)(4). Under this provision

the Texas Departinent of Transporiation or another governmental entity s regui edtorele
4 Cony oi i accident report o 2 pmmr who provides the agency with two or more @f@ he
items of

information specified %:w t’z e statute. fd. In this instance, the requestor has not
provided the E‘{if{}ﬁ ration required } ection 350.065(c)(4) of the Transportation Code.
Accordingly, the city must v' hld the submitted 5T-3 form 1n ifs entircty pursuant (o
section 552,101 0? the Government LOdS in conjunciion with section 330065 of the

Transportation Code.

We next address the city’s assertion that the remaining information includes information that
is confidential under chapter 560 of the Government Code. Chapter 560 provides that a
sovernmental body may not release fingerprint information except in ceriain limited
circumstances.  See id. §8 560.001 {defining “hiometric identifier” to include
fingerprints), 002 (prescribing manner in which biometric identifiers must be maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession of governmental body are exempt from disclosure under Acty. Upon re vif:%g
however, we find that none of the remaining information is made conhidential
section 560.003. Accordingly, none of the remaining information may be withheld unde
section 352,101 on this basis.

\v"

Section 552,119 of the Government Code provides:

(ay A photograph that depicis a p officer as defined by Axticle 2,12, Code

+L

f (riminal Procedure, the release of which wonld endanger the hife or

-

of
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physical safety of the officer, is excepted from {required public disclosure]

(1) the officer is under indictment or charged with an offense
by information

(2 the officer 15 a party in a civil service hearing or a case in
arbitration; or

(hy A ‘gbazai aph excepled from disclosure under Subsection (a) may be

made public only if the peace officer gives writien consent to the disclosure.
Gov't Qx‘s, . inthis instance, you state that the peace officer whose photographs

' 5572
vou have 1 ;;ged 19 “curren ‘Ey Assign *z:é [and undercover po tion” with the city police
M-pzkiig{:m nd that “the release of {‘usj;zozogiapn woul langer [his life] and physical
féachﬁ; ” im*:‘, we find that vou have demonstrated the ppléca’z}iiii}f O"‘iifj‘ii&*! 552119 ot
you have marked. Furthermore, none of the exceplions (o section 352

G Zs;'ﬂp’i 7. Theretore, the city must ‘J‘»ﬁiﬁ}i}{)f{ﬁ the nformation you have marked un

g
.
<
=
£
&

(‘!’7

You also claim that portions of the completed investigations are excented from disclosure
under section 552,130 of the Government Code, Section 352,130 excepts from public

disclosure information that relates to “a motor vehicle operator’s or driver’s license or permit
issued by an agency of this statel.]” Gov't Code § 552.130(a) 1. Therefore, the city must
withhold the Texas motor vehicle information that we have marked under section 552,130
of the Government Code.

- Code for the
52103 of the

We next address your 3zgumat t under section 552.103 of the Government
remaining information that is not subject to section 552.022(a)(1). Sﬁctmi 5
Government Code pi’(}v;dw in relevant part:
{a) information is ex eepie ed from [required public disclosure] if it is
information relating to litigation of a civil or eriminal nature to which the
state or a pouiscui suidivision is or may be a party or {0 which an officer or
employee of the state or a political subdivision, as 2 consequence of the
person’s office or employment, is or may be a party.

{¢y Information relating to éi{igaﬂon mvelving a governmental body or an
officer or emplovee of a ﬂ“f@a ernmental body is excepted from disclosure
d

under Subsection (a) only if the }mgaua}n ispending or reasonably anticipate



on the date that the requestor applies (o the officer for public information for
access to or duplication of the information,

Gov't Code § 552.103(a}, (¢). The governmental body has the burden of providing relevant
facts and d(}a,ummé. to show 1t the section 352.103(a) exc Lzzon 18 apzrﬂ able in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated when the governmental body received s.he request for
in‘é’m‘maiion. and (2} the information at issue s related (o that im -zsﬁ}m Univ. of Tex. Law
Sch.o v, Tex. Legal Found., 958 5. W . 2d 479,481 (Tex. App—Austin 1997, no pet.); ;’—E{)gsf‘sf
v. Houston Post Co,, 684 5 W 24 210,212 (Tex. App~—Houston [1™ Dist.] 1984, writ ref’d
n.r.e); OpenRe cmdai} cision No, 551 at4 (19%0). The governmental bod}f musime@:t hoth

prongs of this test for imformation to be excepted under section 552.103(a).

In order to establish that litigation is ressonably anticipated, a governmenial body must
nrovide this office “concrete evidence showing that the clair that litigation may ensue i3
more than mere CGiEjECﬁH‘G 7 Open Records Decision No. 452 at 4 (1986). Whether
litigation is reasonably anticipated must be determined on a case-by-case basis. Open

Record f}%mowl‘m 452 at4 (1986). In Open Records Decision No. 638 (1996), this office
stated that a governmental body has met its burden of showing that litigation 1s reasonably
mtm!ﬁa ed when it received a notice of claim letier and the governmental body represents
that the notice of clalm letier is in compliance with the requirements of the Texas Tort
Claims Act ("TTCA™), chg ster 101 of the Texas Civil Practice & F@m@gzeg Code, or an
applicable municipal ordinance. If that representation 1s not made, the receipt of the claim
letter 1s a factor that we wﬂl consider in delermining, from the tota E; ty of the circumstances

presented, whether the governmental body has 65§£§,b ished that litigation 18 reasonably

anticipated. See Open Records Decision No. 638 at 4 (1996).

&3

You inform us that, prior to ifs receipt of the present requests, the city received a notice of
claims concerning “allegations of excessive force and vielations of civil rights[.]” You have
provided this office with a copy of this notice for our review. You represent that the notice
is in compliance with the reqmya,mr} sol the TTCA. Based on your representations and our
review of the submitted documentation, we fmzi that vou have demonstrated that the city
'f:a%oz‘“'i}lv anticipated litigation on the date of its receipt of these requests for information.
“urthermore, we find that the remaining information is related to the anticipated litigation
or purposes of section 552. '{}3{ . Accordingly, the rematning submitted information may

be withheld under section 552.103.

B e S

In reaching this conclusion, we assume that the opposing party in the antic "ipa{ed litigation
has not seen or had access to the information at issue. The purpose of section 552,103 is o
enable a governmental body to protect its position 1n litigation by forcing parties (0 oblain
information that relates to the litigation through discovery procedures. See Open Records
Decision Mo. 551 at 4-5 {1990}, If the opposing party has seen or had access to information
that relates to anticipated litigation, through discovery or otherwise, then there is no interest
in withholding the information from public disclosure under section 552.103. See Open

Records Decision Nos. 349 (1982), 320 (1982). Furthermore, the applicability of
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section 552,103 ends when the related lit f,:& ion concludes or is no longer reasonably
anticipated. See Attorney General Opinion MW-575 (1982}, Open Records Decision
No. 350 (1982).

We note that some of the submutied information includes notice of copyright protection. A
custodian of pml ¢ records musi comply with the copyright law and is not required to furnish
copies of records that are f:{}}fyn%;ufeﬁ Attorney General Opinion IM-672 (1987). A
governmental ;30513' must atlow mspection of copyrighted materials unless an exception
applies to the information. M. i 4 member of the public wishes to make copies of
copyrighted rnaterials, the person must do so unassisted by the governmental body. In

m%kﬁng comes, the member of the Dubhc 2.53&3}?‘1:3% [E}e duty Of Ozm}mmcc with the

it
No 50 {%‘99(}).

In sumary, to the extent any of the information that the city seeks to withhold has been
previousty  volu z‘iiaz’i%y released to the public, it may not now be withheld under
section 552,103 of the Government Cad@. The medical records of the reguestor’s client,
which we have mariced, may only be released in accordance with the MPA. The submitted

information that is subject to secﬂor— 552.027 of the Government Code, which we have
marked, mav not be withheld under section 352,103, The submitied nformation that is
maintained in the police dizparigm’t s internal personnel files g ursuant to seetion 143.089(g)
of the Local Government Code is confidential and must be withheld under section 552,101
of the Government Code. The 5T-3 accident report must be withheld under section 552,101
in conjunction with section 550.065(b) Qi’ the Transportation Code. The department rnust
withhold the peace officer’s photographs that vou have marked under section 352,119 of the
Government Code. The Texas motor vch*c e record information that we have marked must
be withheld under section 552,130 of the Government Code. Other than information that has
been previcusly voluntarily released to the public or is subject to section 552,022, the city
may withhold the remaining information under section 552.103 of the Government Code.®
The remaining information must be released 1o the requestor. In releasing the remaining
information, the department must release information protected by copyright only in
accordance with copyright law

This letter ruling Is limited to the particular records at issue in this reguest and limited to the
facts as presented to us; therefore, this ruling must not be relied vpon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
overnmental body and of the reguestor. For example, governmental bodies are prohibite

g tal body and of the AH;{O F{} xample, governmental bodies a ohibited
from asking the attorney general to reconsider this muling. Gov’t Code § 552.301(1). Il the
governmental body wants to challenge this ruling, the governmental body must appeal by

As our ruling on this issue is dispositive, we nesd not address your remaining arguments against
disclosure.
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filing suitin Traviy County within 30 calendar days, [d. § 552.324(b). Inorder Ogsifhc full
benefit of such an appeal, the governmental body must file suit wi% 1 10 calendar days.

1A

fd. § 552.353(b)(3). (c). If the governmental body does not appeal this “u}mg and the
?o\mnmumﬂ body does not comply with it, then both the reguestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.32{a).

If this ruling requires the governm en tal body to release all or part of the reguested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, uium&@f‘ewmﬂﬂmqu ng, the governmental body
will either release the public records premptly pursnant © seci‘z@n 552.221(a) of the
Government Code or file alawsuit challenging this ruling pursuant to section 552.324 of the
Gova* ment Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Upen {}G‘Jﬁﬁrl‘zx,i}t Hotline,
toll fiufi at (877 673-6839. The requestor may also file a complaint with the district or
county attorney, fd. § 352.3215(e).

i this ruling requires or permiis gwez‘nm@nta} body to withheid all or some of the
requesied information, the requestor can appeal that decision by suing the governmental

ng
hody. [d. § 352.521(a); Texas Dep't of Pub. Safety v. Gilbreath, 8 12 5.W.2d 408, 411
(Tex. App.—Austin £992, ne writ},

Please remember that under the Act the release of infermation triggers certain procedures for
costs and chm‘gsv to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts, Questions or
complaints zbout over-charging must be directed to Hadasseh Schioss at the Office of the

a

Attorney General at (512) 475-2497.

If the governmental body, the requesior, or any other person has questions OF comments
about this ruling, they may contact our office. Amlough thers is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

k/ M S i

y

I.. Joseph Eam
Assistant Attorney General
Open Records Division

Liifeeg
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Hefl:

Ene.  Submitted documents

o Mr. James L. Myarnt
The Preston House
1104 Denver Boulevard, Suite 300
San Antonio, Texas 78210
{(wio enclosures)



