
ATTOR:,\EY GENERAL OF TEXAS

GRf:G ABBOTT

October 24, 2007

Ms. Amy L Sims
Assistant City Attorney
City of Lubbock
P,O, Box 2000
Lubbock, Texas 79467

OR2007-13907

Dear Ms, Sims:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 of the Government Code, Your request was
assigned ID# 292684,

The City of Lubbock (the "city") received a request for settlement agreements with
terminated city employees and correspondence from the Equal Opportunity Commission (the
"commission") or the U,s, Department of Justice pertaining to terminated employees for a
specified period of time, You state that the city has released some of the requested
information, You claim that the submitted information is excepted from disclosure under
sections 552, 101, 552,102, and 552,117 of the Government Code, We have considered the
exceptions you claim and reviewed the submitted information,

Section 552,101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision," Gov't
Code § 552,101, A federal regulation enacted pursuant to statutory authority can provide
statutory confidentiality for purposes of section 552,1 0], See Open Records Decision
Nos, 599 (1992), 373 (1983), Section 161],10 of title 9 of the Code of Federal Regulations
provides:

The [c]ommission shall not disclose any record which is contained in a
system of records it maintains, by any means ofcommunication to any person
or to another agency, except pursuant to a written request by, or with the prior
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written consent of the individual to whom the record pertains, unless the
disclosure is authorized by one or more provisions of 5 U.s.c. 552a(b).

29 C.F.R § 16I 1.IO. Section 1611.10applies to records maintained by the commission. You
have failed to demonstrate that this section applies to the city as a party to the complaints at
issue. Therefore, the submitted information may not be withheld under section 552.10 I in
conjunction with section 1611.10 of title 29 of the Code of Federal Regulations.

Section 552. J02(a) of the Government Code excepts from disclosure "information in a
personnel file, the diseJosure of which would constitute a clearly unwarranted invasion of
personal privacy." In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.-Austin 1983, writ ref'd n.r.e.), the court ruled that the test to be applied to information
eJaimed to be protected under section 552. J02(a) is the same as the test formulated by the
Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Bd., 540
S.W.2d 668 (Tex. 1976), for information eJaimed to be protected under the doctrine of
common-law privacy as incorporated by section 552. I01. Accordingly, we will address your
privacy claims under sections 552.JOI and 552.102 together.

Common-law privacy protects information if it (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and (2)
is not ofJegitimate concern to the public. Indus. Found., 540 S.W.2d at 685. This office has
found that personal financial information not relating to the financial transaction between an
individual and a governmental body is generally protected by common-law privacy. See
Open Records Decision Nos. 600 (1992),545 (1990). But this office has found that the
public has a legitimate interest in information relating to employees of governmental bodies
and their employment qualifications and job performance. See Open Records Decision
Nos. 562 at 10 (1990), 542 at 5 (1990); see also Open Records Decision No. 423 at 2 (1984)
(scope of public employee privacy is narrow). Upon review of the submitted information and
your arguments, we conclude that no portion of the submitted information is protected on the
basis of common-law privacy.

Section 552. I J7(a)(1) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code. See Gov't Code § 552. I I7(a)(1). However,
information subject to section 552.1 17(a)(1) may not be withheld from diseJosure if the
current or former employee made the request for confidentiality under section 552.024 after
the request for information at issue was received by the governmental body. Whether a
particular piece of information is public must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). Pursuant to section 552.1 J7(a)(1),
the city must withhold personal information that pertains to a current or former employee
who elected, prior to the city's receipt of the request for information, to keep such
information confidential. Such information may not be withheld for an individual who did



Ms. Amy L. Sims - Page 3

not make a timely election. Accordingly, we have marked the information that must be
withheld under section 552. I 17(a)(1) if the employees whose information is at issue made
timely elections. However, ifthese employees did not make timely elections, the information
we have marked may not be withheld under section 552.117(a)(1).

In summary, the city must withhold the information we have marked under section 552.1 17
of the Government Code, if the employees at issue timely elected to keep their personal
information confidential. The remaining submitted information must be released to the
requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Govt Code § 552.301 (f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. !d. § 552.324(b). 1norder to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
[d. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. [d.
§ 552.321 (a).

1f this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. [d. § 552.3215(c).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [d. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any eomments within 10 calendar days
of the date of this ruling.

f

Sincetely,
!

.
(VV,~£c,r..:J f

Jennifer Luttrull
Assistant Attorney General
Open Records Division

JL!jb

Ref: JD# 292684

Enc. Submitted documents

e: Ms. Kay Boren
Assistant News Direetor
KJTYFox 34
9800 South University
Lubbock, Texas 79423
(wlo enclosures)


