ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 6, 2007

Mr. K. Jefferson Bray
Senior Legal Advisor
Plano Police Department
P.O. Box 860358

Planeo, Texas 75086-0358

OR2007-14566

Dear Ms. Bray:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 294010,

The Plano Police Department (the “department”) received a request for the personnel files
of two department officers. You claim that the requested information is excepted from
disciosure under sections 552.103 and 552.108 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we note that some of the submitted information is subject to section 552.022 of'the
Government Code. Section 552.022(a) provides in part that

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section
552.108[.]

Gov’t Code § 552.022(a)(1). The personnel records yvou submitted to this office include
completed evaluations pertaining to the named officers. The department must release
information subject to section 552.022 unless it is excepted from disclosure under
section 552.108 ofthe Government Code, or is expressly made confidential under other law.
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See id. You claim that this information is subject to section 552.103 of the Government
Code. Section 552.103 of the Government Code is a discretionary exception to disclosure
that protects the governmental body’s interests and is therefore not “other law” that makes
mformation expressly confidential for purposes of section 552.022(a). See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 {Tex. App.—Dallas 1999, no pet.)
(governmental body may waive section 552.103 }; see also Open Records Decision No. 663
at 2 n.5 (2000) (discretionary exceptions generally). Consequently, the department may not
withhold the completed evaluations pursuant to section 552.103 of the Government Code.
However, because you raise section 552.108 for parts of this information we will address
your arguments against disclosure under section 552.108 along with the information not
subject to section 552.022.

We turn fo your argement under section 552.103 for the information that is not subject to
section 552.022. Section 552.103 provides in relevant part as follows:

(a) Information is excepted from [required public disclosure} if it is
mformation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
emplovee of the person’s office or employment, 1s or may be a party.

{c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The department has the burden ofproviding relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated, and (2) the information af issue is related to that litigation. Univ. of
Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S'W.2d 210, 212 (Tex. App.—Houston [Ist
Dist.] 1984, writref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The department
must meet both prongs of this test for information to be excepted under section 552.103(a).

You state that this information relates to a pending prosecution. We note, however, that the
department 1s not a party to this litigation. See Gov’t Code § 552.103(a); Open Records
Decision No. 575 at 2 (1990} (stating that predecessor to section 552.103 only applies when
governmentzal body is party to litigation). In such a situation, we require an affirmative
representation from the governmental body with the litigation interest that the governmental
body wants the information at issue withheld from disclosure under section 552.103. You
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state that the Collin County District Attorney’s Office {the “district attorney™) 1s a party to
the pending prosecution and that the district attorney has requested that the department not
release “information regarding incidents that may result in criminal litigation. . . .”” However,
the letter, which you base this statement upon, is the district attorney’s policy on responding
to requests made under the Act for certain types of information. The letter does not provide
our office with a representation from the district attorney that he wants the information at
issue in this specific request withheld. Accordingly, you have not provided us with a
representation from the district attorney that he wants the information at issue in the present
request withheld from disclosure. Therefore, the department may not withhold the remaining
information under section 552.103.

We now turn to your argument under section 552.108(b)(1). Section 552.108 of the
Government Code provides in pertinent part:

(b} An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution.]

Gov’t Code § 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information
which, if released, would permit private citizens to anticipate weaknesses in a police
department, avoid detection, jeopardize officer safety, and generally undermine police efforts
to effectuate the laws of this State.” City of Fort Worthv. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.--Austin 2002, no pet.). This office has concluded that this provision protects certain
kinds of information, the disclosure of which might compromise the security or operations
of a law enforcement agency. See, e.g., Open Records Decision Nos. 531 (1989) (detailed
guidelines regarding police department’s use of force policy), 508 (1988) (information
relating to future transfers of prisoners), 413 (1984) (sketch showing security measures for
forthcoming execution), 211 (1978) (information relating to undercover narcotics
investigations}), 143 (1977) (log revealing use of electronic eavesdropping equipment). To
claim this aspect of section 552.108 protection, however, a governmental body must meet
its burden of explaining how and why release of the requested information would interfere
with law enforcement and crime prevention. Open Records Decision No. 562 at 10 {(1990).
Further, commonly known policies and techniques may not be withheld under
section 552.108. See, e.g., Open Records Decision Nos. 531 at 2-3 (Penal Code provisions,
commoen law rules, and constitutional limitations on use of force are not protected under
section 552.108), 252 at 3 (1980) (governmental body did not meet burden because it did not
indicate why investigative procedures and techniques requested were any different from
those commonly known with law enforcement and crime prevention). To prevail on its claim
that section 552.108(b)(1) excepts information from disclosure, a law-enforcement agency
must do more than merely make a conclusory assertion that reieasing the information would
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interfere with law enforcement; the determination of whether the release of particular records
would interfere with law enforcement is made on a case-by-case basis. Open Records

Decision No. 409 at 2 (1984).

In this instance, you have marked the identities of members of the narcotics unit, including
officers working undercover, as well as information that describes past investigations and
techniques, which you assert may be withheld pursuant to section 552.108(b)(1) because the
release of this information would interfere with law enforcement. You also state that the
release of detailed information describing narcotics investigations could be used “by the
narcotics element to avoid detection and hamper prosecution,” explaining that it would aliow
these individuals to understand the department’s operations, case development, and how the
department works through the layers of a drug operation. Upon review, we determine that
the department has demonstrated that the release of the some of the information at issue
would interfere with law enforcement. The department may withhold the information we
have marked pursuant to section 552.108(b)(1). We determine that the remaining
information at issue consists of commonly known investigative procedures and techniques
and administrative information. Accordingly, no part of the remaining information at issue
may be withheld on this basis.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone numbers, and social security number of a peace officer’, as well as
mformation that reveals whether the peace officer has family members, regardless of whether
the peace officer complies with sections 552.024 and 552.1175 of the Government Code.?
Gov’t Code § 552.117. Thus, pursuant to section 552.117(a)(2), the department must
withhold the information we have marked.

In summary, the department may withhold the information we have marked pursuant to
section 552.108(b)(1) of the Govemnment Code. The department must withhold the
information we have marked pursuant to section 552.117(a)}(2). The remaining information

must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmenta! body and of the requestor. For example, governmental bodies are prohibited

“Perce officer” ts defined by Article 2,12 of the Texas Code of Critninal Procedure.

"The Office of the Attorney General will raise a mandatory exception like section 552.117 of the
Government Code on behalf of a governmental body, but ordinarily will not raise other exceptions. Open
Records Decision Nos. 481 (1987), 480 (1987), 470 {1987},
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from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In orderto get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
fd. § 552.353(b)3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit aganst the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complamt with the district or

county attorney. fd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.—Austin 1992, no writ).

Please remember that under the Act therelease of information triggers certain procedures for
costs and charges to the requestor. If records are reieased in compliance with this ruling, be
sure that ali charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there 1s no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Lo A2

Kara A. Batey
Assistant Attorney General
Open Records Division

KAB/h
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Ref:  ID# 294010
Enc. Submitted documents

c: Mr. Kyle Nussey
1703 Red Cedar Drive
Wylie, Texas 75098
{w/o enclosures}



