
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 6, 2007

Ms. Margo M. Kaiser
Staff Attorney
Texas Workforce Commission
101 East 15th Street
Austin, Texas 78778-0001

0R2007-14575

Dear Ms. Kaiser:

You ask whether celtain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 293889.

The Texas Workforce Commission (tbe "commission") received a request for information
pertaining to a specified discrimination claim. You claim that the requested information is
excepted from disclosure under sections 552.101 and 552.111 ofthe Government Code. We
have considered the exceptions you claim and reviewed the submitted representative sample
of infonnation.'

Section 3616 of title 42 of the United States Code states that the commission is authorized
by statute to utilize the services of state and local fair housing agencies to assist in meeting
its statutory mandate to enforce laws prohibiting discrimination. See 42 U.S.c. § 3616. You
state that, pursuant to this authorization, the commission's Civil Rights Division ("CRD")
is currently operating under a cooperative agreement with the U.S. Department of Housing
and Urban Development ("HUD") in the investigation and resolution of complaints of
housing discrimination. Section 301.063 of the Property Code details that the CRD shall

iWe assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (] 988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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receive, investigate, seek to conciliate, and act on complaints alleging violations ofthe Texas
Fair Housing Act. See Prop. Code § 301.063. Then, upon the filing ofa complaint, both
federal and state law mirror each other in language and encourage conciliation to the extent
feasible. See 42 U.S.c. § 3610(b) (during period beginning with filing of complaint and
ending with filing of charge or dismissal, commission shall engage in conciliation, to the
extent feasible); Prop. Code § 301.085 (during period beginning with filing ofcomplaint and
ending with filing of charge or dismissal by commission, commission shall engage in
conciliation with respect to the complaint, to the extent feasible).

You indicate that the CRD handled a discrimination complaint filed with the commission
under its cooperative agreement and engaged in conciliation attempts pursuant to federal and
state law. You claim that the information you have marked in the submitted documents was
created during thesc conciliation attempts and is therefore confidential under section 301.085
of the Property Code. Section 552.10 I of the Government Code excepts from disclosure
"information considered to be confidential by law, either constitutional, statutory, or by
judicial decision." Gov't Code § 552.10 I. Section 552.101 encompasses information
protected by section 301.085(e) which provides the following:

Statements made or actions taken in the conciliation may not be made public
or used as evidence in a subsequent proceeding under this chapter without the
written consent of the persons concerned.

Prop. Code § 30 I.085(e). The submitted information consists of investigative notes into an
allegation ofhousing discrimination. You indicate that the information you have marked in
these documents was created during the conciliation attempts and that no written consent for
its release exists. Based on your representations and our review, wc agree that the
information you have marked is confidential under section 30 1.085(e) ofthe Property Code
and must be withheld under section 552.101 of the Govemment Code.'

You assert that the remaining information is excepted under section 552.111 of the
Govemment Code, which cxcepts from disclosure "an interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the
agcncy." Gov't Code § 552.111. This exception encompasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose ofsection 552.111
is to protect advice, opinion, and recommendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austin v. City o.fSan Antonio,630
S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

2As we are able to resolve this under section 552. ]01, we do not address your other argument for
exception of this information.
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In Open Records Decision No. 615 (1993), this office re-examined the statutorj predecessor
to section 552.111 in light of the decision in Texas Department of Public
Safety v. Gilbreath, 842 S. W.2d 408 (Tex. App.-Austin 1992, no writ). We detern1ined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body's policymaking
functions do not encompass routine internal administrativc or personnel matters, and
disclosure of information about such matters will not inhibit frec discussion ofpolicy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations offacts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual infonnation is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at3 (1982).

After review of your arguments, we find you have not established that the remaining
information consists ofadvice, recommendations, opinions, or other material reflecting the
policymaking processes ofthe commission; therefore, the commission may not withhold any
of the remaining infonnation under section 552.111.

To conclude, the commission must withhold the information marked under section 552.101
ofthe Govemment Code in conjunction with section 301.085(e) of the Property Code. The
commission must release the remaining inforn1ation.

This letter lUling is limited to the particular records at issuc in this request and limited to the
facts as presented to us; therefore, this lUling must not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This lUling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For example, govemmental bodies are prohibited
from asking the attorney general to reconsider this lUling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this lUling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the govemmental body does not appeal this lUling and the
governmental body does not comply with it, then both the requestor and the attomey general
have the right to file suit against the govemmental body to enforce this lUling.
Id. § 552.32l(a).






