
November 8, 2007 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 1 lth Street 
Austin. Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Governnlent Code. Your request was 
assigned ID# 294550. 

1-11e Texas Department of Transportation (the "department") received a request for bid 
subn~issions and reviem notes relating to three solicitations for travel surveys. You state that 
some ofthe requested information is the subject of aprevious open records letter mllng. YOU 
take no position with respect to the public availability of the remainiug responsive 
information that you have submitted. You believe, however, that the submitted iilfornlation 
may implicate the interests of GRAM Traffic Counting, Inc. (-'GRAM"). Pursuant to 
section 552.305 ofthe Government Code, you notified GRAM oftl~is request for information 
and of its right to subinit arguments to this office as to why the requested information should 
not be released.' We received correspondence fiom GRAM. We have considered GRAM's 
arguments and have reviewed tile subnlitted information. We note that the srtbmitted 
information does not appear to incl~~de review notes. We therefore assume that the 
department has released any information that is responsive to iliat aspect of this request, to 
the extent that such information existed when the department received the request. If not, 

'See Gov't Code 5 552.305(d); Open Records DecisionNo. 542 ( I  990) (statutory predecessor toGov't 
Code $552.305 permitted governmental body to rely on interested third party to raise and explain appljcabiiity 
of exception to disclosure under certain circunnstances). 
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then any such information must be released at this time.' See Gov't Code 5 s  552.221,.301: 
,302; Open Records Decision No. 664 (2000). 

You inform us that some of the requested information was the subject of aprevious request, 
as a result of which this office issued Open Records Letter No. 2007-13621 (2007). You do 
not indicate that there has been any change in the law, facts. and circumstances on which the 
previous ruling is based. We therefore conclude that the department must dispose of the 
requested information that is the subject of Open Records Letter No. 2007-13621 in 
accordance with that ruling. See Gov't Code 5 552.301(a); Open Records Decision No. 673 
at 6-7 (2001) (listing elements of first type of previous determination under Gov't Code 
5 552.301(a)). 

Next, we address GRAM'S arguments regarding the submitted information. GRAM argues, 
anlong other things, that its financial information is not responsive to this request for 
information. GRAM contends that release of its financial information would not serve the 
purpose of the request, as stated by the requestor. Having considered GRAM'S arguments, 
we note that a gover~~nlental body must make a good-faith effort to relate a request for 
information to responsive information that is within the govmune~ltal body's possession or 
control. See Open Records Decision No. 561 at 8-9 (1990). In requesting this decision, the 
department has submitted to this office what it considers to be the responsive information. 
Tl~erefore, we find that GR4M's financial information is responsive to this request. 
Accordingly, we will address the public availability of all of the submitted information. 

GRAM also claims exceptions to disclosure under sections 552.101 and 552.110 of the 
Government Code. Section 552.101 excepts from disclosure "information considered to be 
confidential by law, either consiit~rtional, statutory. or by judicial decision." Gov't Code 
5 552.101. This exception encompasses information that is considered to be confidential 
under other constitutioilal, statutory, or decisional law. See Open Records DecisionNos. 600 
at 4 (1992) (constitutional privacy), 478 at 2 (1987) (statutory confidentiality), 611 at 1 
(1992) (common-lawprivacy). GRAM has not directed our attention to any law under which 
any of the submitted iilformation is considered to be confidential for the purposes of 
seclion 552.1 01. We therefore conclude that the department may not withhold any of the 
submitted information under section 552.101 of the Government Code. 

Section 552.1 10 protects the proprietary interests of private parties with respect to two types 
of information: (1) "[a] trade secret obtained from a person and privileged or confidential 
by statute or judicial decision," and (2) "commercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 

'We note that the Act does not require a governmeiital body to release inforniation that did not exist 
when it received a request or create responsive information. See Econ. Opportzinities Dev. Corp. v. 
Btotmnante, 562 S.W.2d 266 (Tex. Civ. App. - San Antonio 1978, writ dism'd); Open Records Decision 
Nos. 605 at 2 (l992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983). 
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competitive harm to the person from whorn the infom~ation was obtained." Gov't Code 
5 552.11 O(a)-(b). 

The Texas Supreme Court has adopted the deiinition of a "trade secret" from sectio11757 
of the Restatement of Torts, which holds a "trade secret" to be 

any formula: pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over colnpetitors who do not know or use it. It rnay be a fonnula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials. a pattern for a rnachinc or other device, or a list of customers. 
It differs from other secret inforilnation in a business . . . in that it is not 
simply information as to a single or ephemeral event in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of tile business . . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of boolckeeping or other office mar;agement. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also tiyde C o ~ p .  v. iizifJ;izes, 314 
S.W.2d 763, 776 (Tex. 1958). If a governmental body talces no position on the application 
of the "trade secrets" aspect of section 552.1 10 to the information at issue, this office will 
accept a private person's claim for exception as valid under section 552. i 1 O(a) if the pcrson 
establishes apriim~ facie case for the exception and no one submits an argument that rebuts 
tile claim as a matter of law.' See Open Records Decision No. 552 at 5 (1 990). However, 

'The Restatement of Torts liststlie follow in^ six factors as indicia of whether information constitutes 
a trade secret: 

(1) the extent to which the information is known outside of [the company]; 

(2) the extent to which it is known by employees and other involved in [the conipany's] 
business; 

(3) the estent of measures taken by [the co~npany] to suard tile secrecy ofthe information; 

(4) the value ofthe infonnation to [the company] and [its] competitors; 

(5) the amount ofeffort or nioney expended by [the company] in developing the information; 

(6)the ease or difficulty wit11 whicli the information could be properly acqliired or duplicated 
by others. 

REST.4TEMEKToFTOR'rS $757  cmt. h (1939); see also Open Records Decision Nos. 3 19 at 2 (1982); 306 at 2 
( 1  982), 255 at 2 (1 980). 
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we callnot conclude that section 552.1 10(a) is applicable unless it has been shown that the 
infolmation meets the definition of a trade secret, and the necessary factors have been 
demonstrated to establisll a trade secret claim. See Open Records Decision No. 402 (1983 ). 

Section 552.1 10(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial coinpetitive injury would likely result fro111 release 
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific factual evidence that release of information would cause 
it substantial competitive harm). 

GR4M contends that its financial information is a trade secret. Although GRAM has 
attempted to establish that the six indicia of a rrade secret are applicable to the information 
in question, we conclude that GRAM has not shown that its financial information satisfies 
the definition of a trade secret found in the Restatement of Torts. Specifically, GRAM has 
not demonstrated that its financial information constitutes "a process or device for 
continuous use in the operation of the business." RESTATEMEUT OF TORTS 5 757 cmt. b 
(1939); see also ORD 402, 552. Therefore, the departmcllt may not witl-ilold G M M ' s  
financial information under section 552.1 10 of the Government Code. 

%7e note that section 552.130 of the Government Code is applicable to some of the 
infornlation at issue.4 This section excepts from disclosure information that relates to a 
motor vehicle title or registration issued by a11 agency of this state. Sec Gov't Code 
5 552.130(aj(2). We have marked Texas motor vehicle information that the deparimentmust 
witid~old under section 552.130. 

In summary: (1)the department must dispose ofthe requested information that is the subject 
of Open Records Letter No. 2007-13621 in accordance with that ruling; and (2) the 
department must withhold the information that we have marked under section 552.130 of the 
Government Code. The rest of the subi~litted information Inlist be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example: governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (0. If the 
governmental body wants to challenge this ruling. the governmental body must appcai by 
filing suit inTravis County within 30 calendar days. Id. 5 552.324(b). In order to get the f~11l 

'Unlike other exceptions to disclosure under the Act, this office will raise section 552.130 on behalf 
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code $6 552.007, 
,352; Open Records Decision No. 674 at 3 n.4 (2001) (maildatory exceptions). 
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benefit of such an appeal. the governnlental body must file suit within 10 caleiidar days. 
Id. § 552.353(b)(3). (c). If the governnlental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attomeq 
general have the right to file suit against tile governme~ltal body to enforce this r ~ ~ l i n g .  
Id. § 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling; the governmental body 
will either release the public records proinptly pursuant to section 552.221(a) of the 
Governnlent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Goverilment Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Gover~unent Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id S 552.3215(e). 

If this ruling requires or perillits the gover~xi~e~rtal body to \vithhold all or some of the 
requested information, the requestor can appeal that decision by suing the govcrnillellt31 
body. Id. 5 552.321(a); Texas Dep't of Pub Sofety v Gilbveailz, 842 S.W.2d 408. 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the .4ct the release of iilfonnation triggers ceitaiil procedures for 
costs and charges to the req~lestor. Ifrecords are released in colllpliance with this ruling, be 
sure that all charges for the iilformation are at or below the legal ainoullts. Qucstiolls or 
co~nplaints about over-charging must be directed to Wadassah Schloss at the Office of t!~e 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questioils or comments 
about this nlling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive ally comments within 10 calendar days 
of the date of this ruling. 

jS%cerely, 

jades W. Morris. I11 
Assistant Attorney General 
Open Records Division 
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Enc: Submitted documents 

c: Ms. Misty M. Ramirez 
Alliance Transportation 
100 East Anderson Lane Suite 300 
Austin, Texas 78752 
(wlo enclosures) 

Ms. Patricia Nassour 
Gram Traffic Counting, Inc. 
1006 East Yager Lane, #1 IOA 
Austin, Texas 78753 
(W/O enclosures) 


