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November 8,2007 

Mr. Anthony J .  Sadberry 
Texas Lottery Commission 
P. 0. Box 16630 
Austin, Texas 78761 

Dear Mr. Sadbeny: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID #294128. 

The Texas Lottery Commission (the "commission") received a request for "information 
regarding all pending issues and recent complaints about Littlefield Corporation" 
("Littlefield"). You state that you have released some information to the requestor. You 
claim that the submitted information, labeled "Exhibit B," is excepted from disclosure under 
sections 552.101, 552.107: 552.111: and 552.137 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

We note that most of the submitted documents were previously ruled upon by this office in 
Open Records Letter No. 2007-14621 (2007). In that letter ruling, we concluded that 
portions of the submitted e-mails and memos may be withheld under sections 552.107, 
552.1 1 1, and 552.137. Since the law, facts, and circumstances surrounding this prior ruling 
have not changed, the department may continue to rely on Open Records Letter 
No. 2007-14621 as a previous determination and withhold the submitted information in 
accordance with that ruling. See Open Records Decision No. 673 (2001) (so long as law, 
facts, circumstances on which prior ruling was based havenot changed, first type of previous 
determination exists where requested information is precisely same information as was 
addressed in a prior attorney general ruling, ruling is addressed to same governmental body, 
and ruling concludes that information is or is not excepted from disclosure). We now turn 
to your argument regarding the information that was not ruled upon in Open Records Letter 
No. 2007- 1462 1 .  

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
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Code 8 552.101. This section encompasses information that is made confidential by statute. 
You claim that a portion ofthe submitted information is confidential under section 154.073 
of the Civil ~raci ice and Remedies Code and section 2009.054 of the Government Code. 
Section 154.073 provides in relevant part: 

(a) Except as provided by Subsections (c), (d), (e), and (fi' a communication 
relating to the subject matter of <my civil or criminal dispute made by a 
participant in an alternative dispute resolution procedure, whether before or 
after the institution of formal judicial proceedings, is confidential, is not 
subject to disclosure, and may not be used as evidence against the participant 
in any judicial or administrative proceeding. 

(b) Any record made at an alternative dispute resolution procedure is 
confidential, and the participants or the third party facilitating the procedure 
may not be required to testify in any proceedings relating to or arising out of 
the matter in dispute or be subject to process requiring disclos~lre of 
confidential i~lfornlatio~l or data relating to or arising out of the matter in 
dispute. 

(d) A final written agreement to which a governmental body, as defined by 
Section 552.003, Government Code, is a signatory that is reached as a result 
of a dispute resol~~tion procedure coilducted under this chapter is subject to 
or excepted from required disclosure in accordance with Chapter 552, 
Government Code. 

Civ. Prac. & Rem. Code 5 154.073(a), (b), (d). Similarly; section 2009.054 provides as 
f o l l o ~ ~ s :  

(a) Sections 154.053 and 154.073, Civil Practice and Remedies Code, apply 
to the communications, records, conduct, and demeanor ofthe impartial third 
party and the parties. 

(b) Notwithstanding Section 154.073(e), Civil Practice and Ilemedics Code: 

(I) a communication relevant to the dispute, and a record of the 
communication, made between an impartial third party and the parties 
to the dispute or between the parties to the dispute during the course 
of an alternative dispute resolution procedure are confidential and 
may not be disclosed unless all parties to the dispute consent to the 
disclosure; and 

'Subsections 254.073(c): (e), and (0 are inapplicable in this insiance 
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(2) the notes of an impartial third party are confidential except to the 
extent that the notes consist of a record of a commullication with a 
party and all parties have consented to disclosure in accordance with 
Subdivisioil (1). 

Gov't Code 5 2009.054. Further, in Open Records Decision No. 658 (1998), this office 
found that communications during the formal settlement process were intended to be 
confidential. Open Records DecisionNo. 658 at 4; see also Gov't Code 5 2009.054(c). You 
argue that the e-mails you have marked under section2009.054 of the Government Code and 
section 154.073 of the Civil Practices and Remedies Code are con~munications that were 
made during informal settlement negotiations. You assert that under section 2009.054(b)(I), 
communications made between parties regarding alternative dispute resolution (';ADR) 
procedures are confidential. However, both sections 154.073 and 2009.054 pertain to 
communications made during an actual ADR procedure. We note; and you acknowledge: 
that the comnn~unications at issue ~vere not made during a formal ADR procedure. 
Accordingly, the e-mails you have marked may 11ot be witlhcld as comruu~~ications made 
during an alternative dispute resolution procedure. As you raise no othcr exceptions against 
their disclosure, they must be released to the requestor. 

In summarjT. the colnmission may rely upon om rnling in Open Records Letter No. 2007- 
14261 wit11 regards to the majority of the inforination at issue. The remaining information 
must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be rclicd upon as a prcvious 
deternlination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govemlnental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
govemneiltal body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the goveri~aentai body must file suit within 10 calendar days. 
Id. § 552.353(b)(3); (c). If the gove~mncntal body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.32l(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute. the attorney general expects that, upon receiving this ruling, the goverimlental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
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Government Code. If the goverm~eiltal body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government FIotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmeiltal body to withhold all or some of the 
requested information, the requestor call appeal that decision by suing the governmental 
body. Id. 5 552.32l(a); Tam Dep't ofpub. Safety v. GiEbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no wi t ) .  

Please remember that under the Act the release of illformation triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, bc 
sure that all charges for the illformation are at or below the legal amounts. Questions or 
coiltplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney Gelleral at (512) 475-2497. 

If the governmental body, the requestor. or any other person llas qucstioils or commeilts 
about this ruling, they may contact our ofice. Altl~ougll there is no statutory dcadlille for 
contacting us, the attorney general prefers to receive any co~nmci~ts witl~in 10 calendar days 
of the date of this ruling. 

Sincerely, 

@ ~ ! M F  

Reg I-lnrgrove 
Assistant Attorney General 
Open Records Division 

Ref: ID# 294128 

Enc. Submitted documents 

c: Mr. Robert McGarey, M.A. 
The Human Potential Center 
2007 Bert Avenue 
Austin, Texas 78704 
(win enclosures) 


