ATTORNEY GENERAL OF TEXAS
GREG ABBOTTF

November 13, 2007

Ms. J. Middlebrooks

Assistant City Attorney

Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2007-14900

Dear Ms, Middlebrooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was

assigned ID# 296413.

The Dallas Police Department (the “department”) received a request for information
pertaining to a named officer and a specified shooting incident. You claim that some of the
requested information is excepted from disclosure under sections 552.101, 552.108, 552.117,
552.130, and 552.136 of the Government Code.! We have considered the exceptions you
claim and reviewed the submitted representative sample of information.?

'Y ou assert that some of the submitted information consists of access device numbers that are excepted
under section 552.137 of the Govermment Code; however, section 552.137 excepts e-mail address of members
of the public. See Gov't Code § 552.137(a)-(c). We will address your arguments under section 552.136 of the
Government Code for this information instead.

We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 {1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this

office.
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Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the information would interfere with the detection,
mvestigation, or prosecution of crime.” A governmental body claiming section 552.108 must
reasonably explain how and why the release of the requested information would interfere
with law enforcement. See Gov’t Code §§ 552.108(a)(1), 552.301(e)}(1)}(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the information you have marked
under section 552.108 relates to a pending criminal investigation that is being conducted by
the department’s Crimes Against Persons Division (CAPERS). Based on this representation,
we conclude that the release of this information would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e., 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in active

cases).

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552,108 (c). Basic information refers to
the information held to be public in Houston Chronicle. Basic information includes, among
other things, the arrestee’s name, alias, race, sex, age, and address. See id. at 179-80, 185-87;
see also Open Records Decision No. 127 (1976) (summarizing types of information
considered to be basic information). We note that some of the information you have marked
under section 552.108, including mformation pertaining to the arrestee, constitutes basic
information for purposes of Houston Chronicle. Thus, with the exception of the basic front
page offense and arrest information, the department may withhold the information you have

marked under section 552.108(a)(1).

You assert that some of the remaining information is excepted under section 552,101 of the
Government Code, which excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes. Chapter 560 of the Government Code provides that
a governmental body may not release fmgerprint information except in certain limited
circumstances, See Gov’t Code §§ 560.001 (defining “biometric identifier” to include
fingerprints), 560.002 (prescribing manner in which biometric identifiers must be maintained
and circumstances in which they can be released), 560.003 (biometric identifiers in
possession of governmental body exempt from disclosure under the Act). You donot inform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, we agree that the department
must withhold the information you have marked under section 552.101 in conjunction with

section 560.003 of the Government Code.

Section 552.101 also encompasses criminal history record information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28 of part 20 of the Code of Federal Regulations governs the release of CHRI that states
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obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083. The submitted information does not contain CHRI for purposes of
chapter 411; therefore, none of the submitted information is confidential under chapter 411,
and the department may not withhold any information under section 552.101 of the

Government Code on that ground.

Section 552.101 also encompasses federal law. Section 6103(a) of title 26 of the United
States Code provides that tax return information is confidential. See26 U.S.C. § 6103(a)(2),
(bY2)A), (pX8); see also Open Records Decision No. 600 (1992); Attorney General Op.
MW-372 (1981). Accordingly, the submitted W-4 tax form is confidential under
section 6103(a), and the department must withhold it under section 552.101 of the

Government Code.

Section 552.101 also encompasses chapter 772 of the Health and Safety Code. Chapter 772
authorizes the development of local emergency communications districts.
Sections 772.118, 772.218, and 772.318 of the Health and Safety Code apply only to an
emergency 9-1-1 district established in accordance with chapter 772. See Open Records
Decision No. 649 (1996). These statutes make confidential the originating telephone
numbers and addresses of 9-1-1 callers that are furnished by a service supplier. 7d. at 2.
Section 772.118 applies to emergency communication districts for counties with apopulation
over two million. We understand you to assert that the emergency communication district
here is subject to section 772.118. Therefore, to the extent the originating telephone number
and address of the 9-1-1 caller you have marked were supplied by a 9-1-1 service supplier,
this information is confidential under section 772.118 of the Health and Safety Code and
must be withheld from disclosure under section 552.101 of the Government Code; however,
if this information was not provided by a 9-1-1 service supplier to the emergency
communication district, this information may not be withheld under section 552.101 of the
Government Code in conjunction with section 772.118 of the Health and Safety Code.

Section 552,101 also encompasses section 773. 091 of the Health and Safety Code, which
provides in relevant part as follows:

Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.
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Health & Safety Code § 773.091(b). This confidentiality “does not extend to information
regarding the presence, nature of injury or illness, age, sex, occupation, and city of residence
of a patient who is receiving emergency medical services.” Id. § 773.091(g). Accordingly,
the department must withhold the submitted EMS records we have marked under
section 552.101 of the Government Code in conjunction with section 773.091(b) of the
Health and Safety Code, except for information subject to section 773.091(g), which must
be released.

Section 552.101 also encompasses section 1701.306 of the Occupations Code. The
submitted information contains an L-2 form (Declaration of Medical Condition) and 1.-3
forms (Declaration of Psychological and Emotional Health), which are required by the Texas
Commission on Law Enforcement Officer Standards and Education (the “‘commission™).
Section 1701.306 provides in relevant part as follows:

(a) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commussion. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). The department must withhold these declarations under
section 552.101 in conjunction with section 1701.306 of the Occupations Code.

Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B of'title
3 of the Occupations Code. Section 159.002 of the MPA provides the following;

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who 1s acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). Medical records must be released upon the patient’s signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
1s to be released. [d. §§ 159.004, 159.005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990).
Medical records may be released only as provided under the MPA. Open Records Decision
No. 598 (1991). We have marked the portion of the submitted information that constitutes
medical records and that may only be released m accordance with the MPA.

Section 552.101 also encompasses former section 51.14 of the Family Code. Prior to its
repeal by the Seventy-fourth Legislature, section 51.14(d) provided for the confidentiality
of juvenile law enforcement records. Law enforcement records pertaining to conduct
occurring before January 1, 1996, are governed by the former section 51.14(d), which was
continued in effect for that purpose. Act of May 27, 1995, 74th Leg., R.S,, ch. 262, §
100, 1995 Tex. Gen. Laws 2517, 2591. Some of the submitted information concerns juvenile
conduct that occurred prior to January 1, 1996. Therefore, the commission must withhold
the information we have marked under section 552.101 in conjunction with the former
section 51.14(d) of the Family Code. The remaining information at issue is part of an
internal administrative investigation. Thus, the remaining documents do not constitute
juvenile law enforcement records for purposes of former section 51.14, and the department
may not withhold this information under section 552.101 on that ground

Section 552.101 also encompasses section 58.007 of the Family Code, which makes
confidential juvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997. Section 58.007(c) provides as follows:

Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
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separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). Some ofthe submitted documents contain information that involves
juvenile conduct occurring after September 1, 1997. None of the exceptions in
section 58.007 appears to apply. Therefore, the department must withhold the information
we have marked under section 552.101 in conjunction with section 58.007(c) of the Family
Code. However, some of the information at issue pertains to an individual who is not a child
for purposes of section 58.007. See id. § 51.02(2)(A) (for Title 3 of Family Code, “child”
defined as person ten years of age or older and under seventeen years of age). The remaining
information at issue is part of an internal administrative investigation. Thus, the remaining
documents do not constitute juvenile law enforcement records for purposes of
section 58.007, and the department may not withhold this information under section 552,101

on that ground. See id. § 58.007(c).

Section 552.101 also encompasses section 550.065 of the Transportation Code. The
submitted information contains accident report forms that appear to have been completed
pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s
accident report). Section 550.065(b) states that except as provided by subsection (c),
accident reports are privileged and confidential. Section 550.065(c)(4) provides for the
release of accident reports to a person who provides two of the following three pieces of
information: (1) date of the accident; (2) name of any person involved in the accident; and
(3) specific location of the accident. Transp. Code § 550.065(c)(4). Under this provision,
the Texas Department of Transportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces
of information specified by the statute.’ /d. The requestor has not provided the department
with two of the three pieces of information; thus, you must withhold the accident reports we
have marked under section 552.101 in conjunction with section 550.065(b) of the
Transportation Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. ndus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. /d. at 681-82. This office has found that the following types of information
are excepted from required public disclosure under common-law privacy: some kinds of

*Act of May 27, 2007, 80th Leg., R.S., ch. 1407, § 2, 2007 Tex. Sess. Law Serv. 4820 (to be codified
at Transp. Code § 550.0601} {“department” means Texas Department of Transportation).
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medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities
of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). In addition, a compilation of an individual’s criminal history record
information is highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf. U.S. Dep't of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one’s criminal history).
Furthermore, we find that a compilation of a private citizen’s criminal history is generally
not of legitimate concern to the public. But this office has found that the public has a
legitimate interest in information relating to employees of governmental bodies and their
employment qualifications and job performance. See OpenRecords Decision Nos. 562 at 10
(1990), 542 at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of
public employee privacy is narrow). We have marked the information that is confidential
under common-law privacy, including juvenile identifying information. Cf Fam. Code
§ 58.007. Therefore, the department must withhold this information under section 552,101.
But the remaining information either is not highly intimate or embarrassing, or it is of
legitimate public interest; therefore, the remaining information is not confidential under
common-law privacy, and the department may not withhold it on that ground.

You assert that some of the remaining information is excepted under section 552.117 of the
Government Code. Section 552.117(a)(2) excepts the home addresses and telephone
numbers, social security numbers, and family member information of a peace officer as
defined by Article 2.12 of the Code of Criminal Procedure, regardless of whether the officer
made an election under section 552.024 of the Govemment Code. Gov’'t Code
§ 552.117(a)(2); see Open Records Decision No. 622 (1994). The department must withhold
the remaining information we have marked under section 552.117(a)(2).

You assert that some of the remaining information is excepted under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). We agree that the
department must withhold the Texas motor vehicle record information you have marked

under section 552.130.

Finally, you assert that some of the remaining information is excepted under section 552.136
of the Government Code. Section 552.136(b) provides that “[n]otwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
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1s collected, assembled, or maintained by or for a governmental body is confidential.” You
inform us that a police officer’s employee number is also used as the officer’s city bank
account number. Based upon thisrepresentation, we agree that the department must withhold
the information you have marked under section 552.136 of the Government Code.

To conclude, with the exception of basic information, the department may withhold the
information you have marked under section 552.108 of the Government Code. The
department must withhold the following under section 552.101 of the Government Code: the
fingerprints marked under chapter 560.003 of the Government Code; the W-4 tax form under
section 6103(a) of title 26 of the United States Code; the information you have marked under
section 772.118 of the Health and Safety Code if this information was supplied by a 9-1-1
service supplier; the EMS records we have marked under section 773.091(b) of the Health
and Safety Code, except for information subject to section 773.091(g); the L-2 and L-3 forms
under section 1701.306 of the Occupations Code; the medical records we have marked under
the MPA, absent the applicability of an MPA access provision; the information we have
marked under former section 51.14 of the Family Code; the information we have marked -
under section 58.007 of the Family Code; the accident reports marked under section 550.065
of the Transportation Code, and the information we have marked under common-law
privacy. The department must also withhold the information we have marked under
section 552.117 of the Government Code and the information you have marked under
sections 552.130 and 552.136 of the Government Code. The department must release the
remaining information.* As our ruling is dispositive, we do not address your remaining
arguments to withhold the information at issue.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). Inorder to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit agamst the governmental body to enforce this ruling.

1d. § 552.321(a).

“We note that the submitted information contains social security numbers, Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
puhlic release without the necessity of requesting a decision from this office under the Act,
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Govermment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county attorney. Jd. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comuments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

Sincerely,

Asgistant Attorney General
en Records Division

JLC/h

Ref: ID# 296413

Enc.  Submitted documents

c: Ms. Tanya Eiserer
Dallas Morning News
508 Young Street

Dallas, Texas 75202
(w/o enclosures)



