
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 10,2007

Ms. Sara Shiplet Waitt
Senior Associate Commissioner
Legal Services Division
Texas Department of Insurance
P.O. Box 149104
Austin, Texas 78714-9104

0R2007-16232

Dear Ms. Waitt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 296746.

The Texas Department ofInsurance (the "department") received two requests for information
regarding the final performance based oversight ("PBO") reviews for specified entities. You
state that the final PBO review results have been released. You claim that the submitted
information is excepted from disclosure under section 552.116 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, you inform us that a portion of the requested information is subject to a previous
ruling issued by this office. On November 30,2007, this office issued Open Records Letter
No. 2007-15806 (2007), in which we ruled that the requested information was excepted from
public disclosure under section 552.116 of the Government Code. We have no indication
that the pertinent facts and circumstances have changed since the issuance of that prior
ruling. Thus we determine that the department may continue to rely on our ruling inOpen
Records Letter No. 2007-15806 as a previous determination and withhold the information
at issue under section 552.116 in accordance with that decision. See Open Records Decision
No. 673 (2001) (governmental body may rely on previous determination when the records
or information at issue are precisely the same records or information that were previously
submitted to this office pursuant to section 552.301(e)(l)(D); the governmental body which
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received the request for the records or information is the same governmental body that
previously requested or received a ruling from the attorney general; the prior ruling
concluded that the precise records or information are or are not excepted from disclosure
under the Act; and the law, facts, and circumstances on which the prior ruling was based
have not changed since the issuance of the ruling).

Next, we address your claim under section 552.116 of the Govennnent Code for the
information not subject to the previous determination. Section 552.116 provides as follows:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
or a joint board operating under Section 22.074, Transportation Code,
including any audit relating to the criminal history background check of a
public school employee, is excepted from the requirements of
Section 552.021. Ifinformation in an audit working paper is also maintained
in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

(b) In this section:

(1) "Audit" means an audit authorized or required by a statute ofthis
state or the United States, the charter or an ordinance of a
municipality, an order of the commissioners court of a county, a
resolution or other action of a board of trustees of a school district,
including an audit by the district relating to the criminal history
background check of a public school employee, or a resolution or
other action ofajoint board described by Subsection (a) and includes
an investigation.

(2) "Audit working paper" includes all information, documentary or
otherwise, prepared ormaintained in conducting an audit or preparing
an audit report, including:

(A) intra-agency and interagency communications; and

(B) drafts of the audit report or portions of those drafts.

Gov't Code § 552.116. You state that the department's Division ofWorker's Compensation
(the "division") audits compliance records, dispute resolution, and complaint resolution
practices to identify insurance carriers who adversely impact the worker's compensation
system. You state further that these investigations are authorized by section 402.075 of the
Labor Code. See Labor Code § 402.075 (charging department to assess the performance of
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insurance carriers in meeting key regulatory goals). You state that the submitted information
consists of statistics, data, and other information that you have used in the course of these
carrier compliance audits. Based on your arguments and our review of the submitted
documents, we agree that the submitted information consists ofaudit working papers that the
department may withhold under section 552.116 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the govennnental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney, Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

1i{
Jonathan Miles
Assistant Attorney General
Open Records Division

JM/jh

Ref: ID# 296746

Ene. Submitted documents

c: Ms. Susan Mullins
JI Companies
10535 Boyer Boulevard, Suite 100
Austin, Texas 78758
(w/o enclosures)

Ms. Raquenel Paulino
Executive Assistant
Medalert Occupational Mgmt., Inc.
3141 Irving Boulevard, Suite 220
Dallas, Texas 75247
(w/o enclosures)


