
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 17, 2007

Mr. James Downes
Assistant County Attorney
Harris County Attorney's Office
2525 Holly Hall, Suite 190
Houston, Texas 77054

0R2007-16606

Dear Mr. Downes:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 297685.

The Han-is County Purchasing Agent (the "county") received a request for proposals
submitted in response to an RFP for a speech recognition system, You claim that some of
the requested information is excepted from disclosure under section 552.136 of the
Government Code. You also believe that this request for information implicates the
proprietary interests of MedQuist Transcriptions, Ltd. ("MedQuist"), and Nuance
Communications, Inc. ("Nuance"). You notified MedQuist and Nuance of this request for
information and of their right to submit arguments to this office as to why their information
should not be released. See Gov't Code § 552.305 (permitting interested third party to
submit to attorney general reasons why requested information should not be released); Open
Records Decision No. 542 (1990) (determining that statutory predecessor to Gov't
Code § 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in Open Records Act in certain circumstances). Both
MedQuist and Nuance object to the release ofthe submitted information, but Nuance raises
no exceptions to disclosure under the Act. J We have considered all of the submitted
arguments and have reviewed the submitted information.

'You have forwarded to this office correspondence from MedQuist and Nuance requesting that the
submitted information not be released. We will treat that correspondence as the third parties' responses under
section 552.305 of the Government Code. See Gov't Code § 552.305(d); ORD 542.

P 0 ST 0 FF 1C E B()x 12 54 8, Au STIN, T EXA S 7 8 7 1 1- 2 5 4 8 TEL: ( 5 12 ) 4 63 - 2 10 0 \V' \'(' \V' . 0 A C . STAT E . T X. US

1111 Equal Emp loym cn t Op porruni t» EllIplo)'1'J" Pri nt cd Oil Iircvclcr! PI1f'1'r



Mr. James Downes - Page 2

Initially, we address the county's obligations under section 552.301 of the Government
Code. This section prescribes procedures that a governmental body 111USt follow in asking
this office to decide whether requested information is excepted from public disclosure.
Section 552.301(b) requires the governmental body to ask for the attorney general's decision
and state the exceptions to disclosure that it claims not later than the tenth business day after
the date of its receipt of the written request for information. See Gov't Code § 552.301(b).
Section 552.301 (e) requires the governmental body to submit to the attorney general, not
later than the fifteenth business day after the date of its receipt of the request, (1) written
comments stating why the governmental body's claimed exceptions apply to the information
that it seeks to withhold; (2) a copy of the written request for information; (3) a signed
statement of the date on which the governmental body received the request, or evidence
sufficient to establish that date; and (4) the specific information that the governmental body
seeks to withhold or representative samples of the information if it is voluminous, See
id. § 552.301(e)(1)(A)-(D). Ifa governmental body fails to comply with section 552.301,
the requested information is presumed to be subject to required public disclosure and must
be released, unless there is a compelling reason to withhold any of the information. See
id. § 552.302; Hancockv. State Bd. ofIns. , 797 S.W.2d 379,381 (Tex. App.-Austin 1990,
no writ).

The county did not request this decision within the ten-business-day period prescribed by
section 552.301 (b). The county also failed to timely comply with section 552.301 (e). The
submitted information is therefore presumed to be public under section 552.302. This
statutory presumption can generally be overcome when the information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3
(1994),325 at 2 (1982), 150 (1977)~ A third party's interest can provide a compelling reason
to overcome the presumption of openness. Additionally, because the county's claim under
section 552.136 can provide a compelling reason for non-disclosure, we will address your
arguments,

MedQuist asserts that its information is excepted from disclosure pursuant to section 552.104
of the Government Code. Section 552.104 excepts from disclosure "information that, if
released, would give advantage to a competitor or bidder." Gov 't Code § 552.104. However,
section 552.104 is a discretionary exception that protects only the interests ofa governmental
body, as distinguished from exceptions which are intended to protect the interests of third
patties. See Open Records Decision Nos. 592 (1991) (statutory predecessor to
section 552.104 designed to protect interests of a governmental body in a competitive
situation, and not interests ofprivate parties submitting information to the government), 522
(1989) (discretionary exceptions in general). As the county does not seek to withhold any
information pursuant to this exception, the county may not withhold any of the information
at issue pursuant to section 552.104 of the Government Code. See Open Records Decision
No. 592 (1991) (governmental body may waive section 552.104).

Nuance requests that portions of its proposal not be publicly disclosed, and asserts that it
submitted information as part ofthe RFP process with the understanding and expectation that
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such information would remain confidential. We note, however, that information that is
subject to disclosure under the Act may not be withheld simply because the party submitting
it anticipates or requests confidentiality. A governmental body's promise to keep
information confidential is not a basis for withholding that information from the public,
unless the governmental body has specific authority to keep the information confidential.
See Open Records Decision No. 541 at 3 (1990) ("[T]he obligations ofa governmental body
under the [predecessor to the] Act cannot be compromised simply by its decision to enter
into a contract. See Attorney General Opinion JM-672 (1987); Open Records Decision
No. 514 (1988); see also Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,677
(Tex. 1976) (governmental agency may not bring information within scope of predecessor
to section 552.101 by promulgation of rule; to imply such authority merely from general
rule-making powers would be to allow agency to circumvent very purpose of predecessor
to Act). Consequently, unless the information that Nuance seeks to withhold comes within
an exception to disclosure, it must be released, notwithstanding any expectation or
agreement to the contrary.

The submitted information contains insurance policy numbers. Section 552.136(b) of the
Government Code states that "[n]otwithstanding any other provision ofthis chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." Gov't Code § 552.136. The
county must withhold the insurance policy numbers you have marked under section 552.136.

Finally, we note that some ofthe submitted information bears notice ofcopyright protection.
A custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the county must withhold the insurance policy numbers you have marked under
section 552.136 of the Government Code. The remaining submitted information must be
released to the requestor, but any information protected by copyright must be released in
accordance with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
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governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts, Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

c2-j\ /jkL}'~
Cindy Nettles
Assistant Attorney General
Open Records Division

CN/111cf
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Ref: ID# 297685

Enc. Submitted documents

c: Ms. Monica L. Bolton
MedQuist Transcriptions, Ltd.
215 Evangeline Drive
Mandeville, Louisiana 70471
(w/0 enclosures)

Mr. Gary Hauser
Nuance Communications, Inc.
91 South Hawthorne Hollow Circle
The Woodlands, Texas 77384
(w/o enclosures)

Mr. Sam Gray
Voice Products, Inc.
c/o Mr. James Downes
1019 Congress 15th Floor
Houston, Texas 77002
(w/o enclosures)


