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December 21, 2007

Mr. Ronald 1. Bounds
Assistant City Attorney
City of Corpus Christi
P.O. Box 9277
Corpus Christi, Texas 78469-9277

0R2007-16929

Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "A~t"), chapter 552 ofthe Goverrunent Code. Yourrequestwas
assigned ID# 298572.

The City of Corpus Christi (the "city") received a request for the personnel file of the
requestor's client. You claim that the submitted information is excepted from disclosure
under section 552.103 of the Government Code. We have considered the exception you
claim and reviewed the information you have submitted.

Initially, we note that the submitted information includes the requestor's client's medical
records. Section 552.101 of the Government Code excepts from disclosure "information
considered to be confidential by law, either constitutional,statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses information protected by other statutes,
including the Medical Practice Act (the "MPA"), subtitle B of title 3 of the Occupations
Code. Section 159.002 of the MPA provides the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
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information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b )-(c). This office has determined that in governing access to a specific
subset of information, the MP A prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). This office has also concluded that when a file is
created as the result ofa hospital stay, all ofthe documents in the file that relate to diagnosis
and treatment constitute either physician-patient communications or records ofthe identity,
diagnosis, evaluation, or treatment ofa patient by a physician that are created or maintained
by a physician. See Open Records Decision No. 546 (1990). Medical records must be
released on the patient's signed, written consent, provided that the consent specifies (1) the
information to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. See Occ. Code §§ 159.004, .005. Any
subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See id. § 159.002(c); Open Records Decision
No. 565 at 7 (1990). Accordingly, the submitted medical records, which we have marked,
may only be released to the requestor in accordance with the MPA. See ORD 598.

Next, the remaining information also includes mental health records that are subj ect to
chapter 611 ofthe Health and Safety Code, which provides for the confidentiality ofrecords
created or maintained by a mental health professional. Section 611.002(a) reads as follows:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a "professional" as (1) a person
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. Id. § 611.001(b). Sections 611.004
and 611.0045 provide for access to mental health records only by certain individuals. See
ORD 565. We have marked the information that constitutes mental health records that the
city must withhold under section 611.002, unless the requestor is authorized to obtain that
information under sections 611.004 and 611.0045.

We next note that the submitted information contains tax return information.
Section 552.101 ofthe Government Code also encompasses federal law. Prior decisions of
this office have held that section 6103(a) of title 26 of the United States Code renders tax
return information confidential. Attorney General OpinionH-1274(1978) (tax returns); Open
Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b)
defines the term "return information" as "a taxpayer's identity, the nature, source, or amount
ofincome, payments, tax withheld, deficiencies, overassessments or tax payments ... or any
other data, received by, recorded by, prepared by, funrished to, or collected by the Secretary
[of the Internal Revenue Service] with respect to a return ... or the determination of the
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existence, or possible existence, of liability ... for any tax, ... penalty, ... , or offense[.J"
See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the terrn "return information"
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer's liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993).

Subsections (c) and (e) of section 6103 are exceptions to the confidentiality provisions of
section 6103(a) and provide for disclosure of tax information to the taxpayer or the
taxpayer's designee. See 26 U.S.C. § 6103(c), (e)(I)(A)(i) (tax return information may be
disclosed to taxpayer), (e)(7) (information may be disclosed to any person authorized by
subsection(e) to obtain such information ifSecretary ofTreasury determines such disclosure
would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113 (D.C.
Cir. 1998) (26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain access
to own return information and overrides individual's right of access under the federal
Freedom of Information Act). Section 6103(c) provides that, unless the Secretary of
Treasury determines that disclosure would seriously impair tax administration, tax record
information may be released to any person or persons as the taxpayer may designate in a
consent to such disclosure. See 26 U.S.C. § 6103(c). The submitted information contains
the requestor's client's W-2 forms; therefore, pursuant to section 6103(c) of title 26 of the
United States Code, the city must release these forms to the requestor, if the requestor's
client has consented to the disclosure of his tax record information to his attorney and the
Secretary ofTreasury determines that such disclosure would not seriously impair federal tax
administration. Otherwise, the submitted W-2 forms are confidential under section 6103 of
title 26 of the United States Code and must be withheld under section 552.101 of the
Government Code.

Finally, we note that some of the remaining information is subject to section 552.022 ofthe
Government Code. Section 552.022(a) provides in part that

[w]ithout limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body; except as provided by Section
552.108; [and]

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body[.]
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(12) final opinions, including concurring and dissenting opinions, and
orders issued in the adjudication of cases[. ]

Gov't Code § 552.022(a)(I), (3), (12). In the instance, the submitted information includes
completed evaluations made of, for, or by the city, information in an account related to the
expenditure of public funds, and final orders. The city must release the completed
evaluations under section 552.022(a)(l) unless they contain information that is excepted
from disclosure under section 552.108 ofthe Government Code or are expressly confidential
under other law. The submitted account information and final orders may only be withheld
if they are expressly confidential under other law. Although you seek to withhold the
submitted information under section 552.103 of the Govenunent Code, section 552.103 is
a discretionary exception that protects a govermnental body's interests and may be
waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govermnental body may waive
Gov't Code § 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary
exceptions generally). As such, section 552.103 is not other law that makes information
expressly confidential for purposes ofsection 552.022. Therefore, the citymaynot withhold
any of the information that is subject to section 552.022 under section 552.103. We note,
however, that section 552.136 of the Govenunent Code is applicable to some of this
information. Because section 552.136 constitutes other law for purposes ofsection 552.022,
we will consider whether this section requires you to withhold any of the information that
is subject to section 552.022.

Section 552.136 of the Government Code provides as follows:

(a) In this section, "access device" means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means ofaccount access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.
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Gov't Code § 552.136. 1 The city must withhold the bank account, routing, and insurance
policy numbers we have marked pursuant to section 552.136.

We will now address your section 552.103 claim for the remaining information that is not
subject to section 552.022. Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The governmental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated, and (2) the information at issue is related to that litigation.
Univ. ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997,
no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st
Dist.] 1984, writ ref'd n.r.e.); Open Records Decision No. 551 at 4 (1990). The city must
meet both prongs of this test for information to be excepted under section 552.103(a).
Contested cases conducted under the Administrative Procedure Act, chapter 2001 of the
Government Code (the "APA"), are considered litigation under section 552.103. Open
Records Decision No. 588 at 7 (1991).

You state, and the submitted information reflects, that the requestor's client is involved in
a worker's compensation claim currentlypending before the Texas Department ofInsurance
Division of Workers' Compensation (the "department") alleging work-related injuries
sustained in the course and scope of employment with the city. You also state that the
submitted information is related to the worker's compensation claim and that contested cases
before the department are generally governed by the APA. Labor Code § 410.153. Based
on our review ofyour representations and the information at issue, we find that the city has
established that litigation was pending on the date that it received the present request for

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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information. Further, we also find that the submitted information relates to the pending
litigation. Accordingly, we conclude that the city may withhold the remaining information
under section 552.103 of the Govermnent Code.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.1 03(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). It appears that aportion
ofthe remaining information has been provided to the opposing party to the litigation. Thus,
any information that has either been obtained from or provided to the opposing party in the
litigation is not excepted from disclosure under section 552.103(a) and must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has been concluded
or is no longer reasonably anticipated. Attorney General Opinion MW-575 (1982); Open
Records Decision No. 350 (1982).

In summary, the city may only release the marked medical records in accordance with the
MPA. The marked mental health records must be withheld, unless the requestor is
authorized to obtain that information under sections 611.004 and 611.0045 ofthe Health and
Safety Code. Pursuant to section 6103(c) oftitle 26 ofthe United States Code, the city must
release the marked W-2 forms to the requestor, if the requestor's client has consented to the
disclosure of his tax record information to his attorney and the Secretary of Treasury
determines that disclosure would not seriously impair federal tax administration. Otherwise,
these forms are confidential under section 6103 of title 26 of the United States Code and
must be withheld under section 552.101 of the Government Code. The city must withhold
bank account, routing, and insurance policynumbers we have marked under section 552.136.
The remaining information that is not subject to section 552.022 may be withheld under
section 552.103. However, any information that has been seen by the opposing party to the
litigation may not be withheld under section 552.103 and must be disclosed. The remaining
information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
govenunental body wants to challenge this ruling, the govenunental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
govenunental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221 (a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

1\J\:_O\)h
Melanie J. Villars
Assistant Attorney General
Open Records Division

MJV/jh

Ref: ID# 298572

Ene. Submitted documents

c: Ms. Leticia A. Gonzalez
The Law Offices of Leticia A. Gonzalez, PLLC
1100 NW Loop 410, Suite 215
San Antonio, Texas 78213
(w/o enclosures)


