
ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 2, 2008

Ms. Jan M. Foster
Lower Colorado River Authority
P.O. Box 220
Austin, Texas 78767-0220

0R2008-00030

Dear Ms. Foster:

You ask whether certain infornlation is subject to required public disclosure under the
Public Infonl1ation Act (the "Act"), chapter 552 ofthe Govern111ent Code. Your request was
assigned ID# 298318.

The Lower Colorado River Authority (the "LCRA") received a request for seven categories
of infornlation related to current and fonl1er enlployees of the LCRA, including the

I •

requestor. You state that the LCRA does not assert an exception to Exhibit F. You clainl
that the renlaining infonl1ation is excepted fro111 disclosure under sections 552.103,552.107,
552.111,552.117, and 552.1175 of the Govenl111ent Code. We have c011sidered the
exceptions you clainl and reviewed the sub111itted infornlation, portions of which include
representative sanlples of infornlation. 1

Initially, we note that a portion of the subnlitted infornlation is not responsive to the instant
request for infonl1ation because it was created after the date ofthe request. The LCRA need
not release non-responsive infornlation in response'to this request and this ruling will not
address that infornlation. We have 111arked the non-responsive infonl1ation contained in
Exhibit J.

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

PbST OHleE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-21 00 \\?WW.OAG.STATE.TX. us

All Eqllal Elllplo)'lIIellt 0pptlrtllllit), ];'lIIplo)'o-, Prill ted till RcC)'cleri Papo-



Ms. Jan M. Foster - Page 2

Next, we note that the sub111itted inforn1ation includes docu111ents that are subject to
section 552.022 of the GoVe111111ent Code. Section 552.022 provides, in relevant part:

(a) the following categories of infol111ation are public inforn1ation and not
excepted fron1 required disclosure under this chapter unless they are
expressly confidential under other law:

(1) a cOll1pleted report, audit, evaluation, or investigation n1ade of,
for, or by a gove111n1ental body, except as provided by
Section 552.1 08; [and]

(2) the nan1e, sex, ethnicity, salary, title, and dates of
ell1ployn1ent ofeach en1ployee and officer ofa governn1ental
body[.]

Gov't Code § 552.022(a)(1), (2). The subn1itted infonl1ation contains con1pleted evaluations
and a con1pleted report n1ade for or by the LCRA, which are expressly public under section
section 552.022(a)(1), and salary infol111ation pertaining to LCRA en1ployees which is
expressly public under section 552.022(a)(2). Although you c1ailn that the info1111ation at
issue is excepted fron1 disclosure under section 552.103 of the GoVe111n1ent Code, we note
that this exception to disclosure is a discretionary exception under the Act that does not
constitute "other law" for purposes of section 552.022.2 Thus, the LCRA n1ay not withhold
the inforn1ation subject to section 552.022, which we have n1arked, under section 552.103
of the Gove111n1ent Code. As you raise no further exceptions against the disclosure of this
infoffi1ation, it n1ust be released.

You raise section 552.103 for the relnaining inforn1ation in Exhibits B, C, D, E, G, H, I, and
1. Section 552.103 provides in relevant part as follows:

(a) Infol111ation is excepted fron1 [required public disclosure] if it is
inforn1ation relating to litigation of a civil or cri111inal nature to which the
state or a political subdivision is or 111ay be a party or to which an officer or
en1ployee of the state or a political subdivision, as a consequence of the
person's office or elnployll1ent, is or 111ay be a party.

2Discretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or which
implicates the interests of third parties. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Discretionary exceptions,
therefore, do not constitute "other law" that makes information confidential.
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(c) Inforn1ation relating to litigation involving a govermnental body or an
officer or en1ployee of a governn1ental body is excepted frol11 disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
infonnation for access to or duplication of the inforn1ation.

Gov't Code § 552.103(a), (c). A goven1n1ental body has the burden of providing relevant
facts and docun1ents to show that the section 552.103 exception is applicable in a patiicular
situation. The test for Ineeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date that the governn1ental body received the request for
infol111ation, and (2) the inforn1ation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984,
writ ref'd n.r.e.); Open Records Decision No. 551 at 4 (1990). A governI11ental body I11ust
n1eet both prongs of this test for inforn1ation to be excepted under section 552.103.

To establish that litigation is reasonably anticipated, a goven1n1ental body l11ust provide this
office "concrete evidence showing that the clain1 that litigationlnay ensue is more than n1ere
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated n1ust be deten11ined on a case-by-case basis. See id. Concrete evidence to
support a clain1 that litigation is reasonably anticipated Inay include, for exan1ple, the
governn1ental body's receipt of a letter containing a specific threat to sue the governn1ental
body from an attorney for a potential opposing party.3 See Open Records Decision No. 555
(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation n1ust be "realistically
conten1plated"). On the other hand, this office has detern1ined that, ifan individual publicly
threatens to bring suit against a governn1ental body but does not actually take objective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982). Further, the fact that a potential opposing party has hired an attorney who
l11akes a request for inforn1ation does not establish that litigation is reasonably anticipated.
See Open Records Decision No. 361 (1983).

In this instance, you inforn1 us that the requestor is a forn1er en1ployee of the LCRA. You
state, and provide docun1entation showing, that the requestor is represented by an attorney
and has filed charges ofdiscrin1ination and retaliation on behalf of the requestor against the
LCRA with the Texas Workforce Con11nission Civil Rights Division and the Equal
En1ployn1ent Opportunity Con1n1ission. We note that the charges were filed after the date
ofthe request. However, you also state that the requestor's atton1ey threatened litigation on

31n addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue ifthe payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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August 16, 2007 when he notified the LCRA that the requestor authorized hin1 to initiate
litigation within ten days. Based upon your representations and our review, we conclude that
the LCRA reasonably anticipated litigation on the date that it received this request for
inforn1ation. Furthennore, upon review ofthe inforn1ation at issue and your representations,
we find that the infonnation relates to the anticipated litigation. Accordingly, we conclude
that section 552.103 is generally applicable to the infonnation not subject to section 552.022
in Exhibits B, C, D, E, G, H, I, and J and it n1ay be withheld on that basis.4

The purpose of section 552.103 is to enable a governn1ental body to protect its position in
litigation by forcing parties seeking inforn1ation relating to the litigation to obtain such
infonnation through discovery procedures. See Open Records Decision No. 551 at 4-5
(1990). Thus, when the opposing party has seen or had access to infolTIlation relating to
anticipated litigation, there is no interest in withholding that inforn1ation fron1 public
disclosure under section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982).
We further note that the applicability of section 552.103 ends once the related litigation
concludes or is no longer reasonably anticipated. See Attorney General Opinion MW-575
(1982); Open Records Decision No. 350 (1982). Upon review, we note that the requestor
has already had access to a portion of the e-n1ails contained in Exhibits G and H. Thus, the
opposing pmiy to the litigation has already had access to this inforn1ation. Accordingly, the
LCRA Inay not withhold these docun1ents, which we have n1arked, under section 552.103
of the Govenln1ent Code.

We note that Exhibit F contains inforn1ation subject to section 552.117(a)(1).
Section 552.117(a)(1) excepts froln public disclosure the h01ne address and telephone
nun1ber, social security number, and fan1ily n1enlber inforn1ation of a current or fOlTIler
official or en1ployee of a governnlental body who requests that this inforn1ation be kept
confidential under section 552.024 of the Governn1ent Code. Whether a particular item of
infornlation is protected by section 552.117(a)(1) Inust be deten11ined at the time of the
govemnlental body's receipt ofthe request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, inforn1ation Inay only be withheld under section 552.117(a)(1)
on behalfofa CUlTent or fonner official or en1ployee who n1ade a request for confidentiality
under section 552.024 prior to the date of the govenllnental body's receipt ofthe request for
the infonnation. Infonnation n1ay not be withheld under section 552.117(a)(1) on behalf of
a current or forn1er official or elnployee who did not tin1ely request under section 552.024
that the infornlation be kept confidential. Accordingly, to the extent that the inforn1ation we
have n1m'ked belongs to CUlTent or fonner en1ployees of the LCRA, and the el11ployees
tin1ely elected confidentiality for this infonnation under section 552.024, the LCRA n1ust
withhold this infonnation under section 552.117(a)(1). The LCRA may not withhold this
infornlation under section 552.117(a)(1) if the elnployees did not Inake tin1ely elections to
keep the inforn1ation confidential.

4As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.
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Section 552.1175 of the Governn1ent Code provides in pari the following:

(b) Inforn1ation that relates to the hon1e address, hOl11e telephone nun1ber, or
social security nun1ber of [a peace officer as defined by article 2.12 of the
Code of Crin1inal Procedure], or that reveals whether the individual has
fan1ily n1en1bers is confidential and n1ay not be disclosed to the public under
this chapter if the individual to whon1 the inforn1ation relates:

(1) chooses to restrict public access to the inforn1ation; and

(2) notifies the governn1ental body of the individual's choice on a
forn1 provided by the governl11ental body, accon1panied by evidence
of the individual's status.

Gov't Code § 552.1175(b). The subl11itted docun1ents contain inforn1ation pertaining to
officers who do not work for the LCRA. If these individuals are currently licensed peace
officers who elect to restrict access to this infoll11ation in accordance with
section 552.1175(b), the LCRA n1ust withhold the inforn1ation, which we have n1arked,
under section 552.1175.

We also note that Exhibit F contains inforn1ation subject to section 552.137 of the
Govenll11ent Code.s Section 552.137 n1akes certain e-l11ail addresses confidential, providing
the following:

(a) Except as otherwise provided by this section, an e-mail address of a
n1en1ber of the public that is provided for the purpose of c0111n1unicating
electronically with a goven1n1ental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential inforn1ation described by this section that relates to a
n1en1ber of the public may be disclosed if the n1en1ber of the public
affill11atively consents to its release.

(c) Subsection (a) does not apply to an e-n1ail address:

(1) provided to a govenll11ental body by a person who has a
contractual relationship with the governn1ental body or by the
contractor's agent;

5The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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(2) provided to a govell1nlental body by a vendor who seeks to
contract with the governl11ental body or by the vendor's agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to sinlilar invitations soliciting offers or
infornlation relating to a potential contract, or provided to a
governnlental body in the course of negotiating the ternlS of a
contract or potential contract; or

(4) provided to a governnlental body on a letterhead, coversheet,
printed docllll1ent, or other doclllnent l11ade available to the public.

(d) Subsection (a) does not prevent a governnlental body fronl disclosing an
e-nlail address for any reason to another govell1nlental body or to a federal
agency.

Gov't Code § 552.137. Under section 552.137, a govell1nlental body nlust withhold the
e-l11ail address of a Inenlber of the general public, unless the individual to WhOll1 the e-lnail
address belongs has affirnlatively consented to its public disclosure. See id. § 552.13 7(b).
We note that section 552.137 does not apply to a governnlent enlployee's work e-l11ail
address because such an address is not that of the enlployee as a "nlenlber ofthe public" but
is instead the address ofthe individual as a govell1nlent employee. The e-111ail addresses we
have marked are notofa type specifically excluded by section 552.137(c) ofthe Govell1111ent
Code. Therefore, the LCRA nlust withhold the nlarked e-nlail addresses in accordance with
section 552.137 unless the LCRA receives consent for their release.

To conclude, the LCRA nlust release the infornlation we have Inarked that is subject to
section 552.022(a)(l) and section 552.022(a)(2). Except for the e-nlails which we have
l11arked for release in Exhibits G and H, the infornlatiol1 in Exhibits B, C, D, E, G, H, I, and
J nlay be withheld under section 552.103. The LCRA nlust withhold the infoI1nation we
have nlarked in Exhibit F under section 552.117(a)(1) if it belongs to a current or fonner
enlployee ofthe LCRA and the enlployee tinlely elected confidentiality for their infoll11ation.
The LCRA nlust withhold the infonnation we have marked under section 552.1175 if the
officers at issue are currently licensed peace officers who elect to restrict access to their
personal infonnation in accordance with section552.1175(b). The e-l11ail addresses we have
nlarked nlust be withheld under section 552.137 unless the LCRA receives consent for their
release. The renlaining infornlation nlust be released.

This letter ruling is lilnited to the particular records at issue in this request and linlited to the
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous
detennination regarding any other records or any other circunlstances.

This ruling triggers inlpoliant deadlines regarding the rights and responsibilities of the
governnlental body and of the requestor. For eXaInple, govell11nental bodies are prohibited
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frol11 asking the attorney general to reconsider this nI1ing. Gov't Code § 552.301 (t). If the
governn1ental body wants to challenge this ruling, the govenll11ental body n1ust file suit in
Travis County within 30 calendar days. Ie!. § 552.324(b). In order to get the full benefit of
such a challenge, the governn1ental body n1ust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governn1ental body does not appeal this ruling and the
govelnn1ental body does not con1ply with it, then both the requestor and the attoD1ey
general have the right to file suit against the governn1ental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governn1ental body to release all or part of the requested
infoDllation, the governn1ental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governlnental body
will either release the public records pron1ptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Governlnent Code. If the governn1ental body fails to do one of these things, then the
requestor should repoli that failure to the attorney general's Open Governn1ent Hotline,
toll free, at (877) 673-6839. The requestor lnay also file a cOlnplaint with the district or
county attorney. Ie!. § 552.3215(e).

If this ruling requires or pern1its the governn1ental body to withhold all or son1e of the
requested information, the requestor can challenge that decision by suing the goveD1mentai
body. Ie!. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please ren1en1ber that under the Act the release of infoD11ation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in con1pliance with this ruling,
be sure that all charges for the inforn1ation are at or below the legal an10unts. Questions or
con1plaints about over-charging lnust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the govell1n1ental body, the requestor, or any other person has questions or comillents
about this ruling, they ll1ay contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any con1n1ents within 10 calendar days
of the date of this ruling.

Sincerely,

C~h~/vIA1rJlf\/VW~
Jordan Johnson
Assistant Attoll1ey General
Open Records Division

JJhllCf
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Ref: ID# 298318

Ene. Subn1itted doeun1ents

e: Mr. Jeff Morales
e/o Ms. Jan M. Foster
Lower Colorado River Authority
P.O. Box 220
Austin, Texas 78767-0220
(w/o enclosures)


