
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 2, 2008

Ms. Janis Kennedy Halnpton
Bryan Assistant City Attorney
P.O. Box 1000
Bryan, Texas 77805

OR2008-00034

Dear Ms. Han1pton:

You ask whether celiain inforn1ation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Governn1ent Code. Your request was
assigned ID# 299138.

The Bryan Police Departn1ent (the "depalilnent") received a request for a specified incident
report. You clain1 that the requested inforn1ation is excepted fron1 disclosure under
section 552.108 of the Governn1ent Code. We have considered the exception you clain1 and
reviewed the subn1itted inforn1ation.

Section 552.108 provides in relevant part the follo\ving:

(a) Inforn1ation held by a law enforcel11ent agency or prosecutor that deals
with the detection, investigation, or prosecution of crillle is excepted fron1
the requireillents of Section 552.021 if:

(1) release of the infonllation would interfere with the detection,
investigation, or prosecution of crillle;
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(b) An internal record or notation ofa law enforcen1ent agency or prosecutor
that is Inaintained for internal use in n1atters relating to law enforcelnent or
prosecution is excepted froln the requiren1ents of Section 552.021 if:

(1) release ofthe internal record or notation would interfere with law
enforcen1ent or prosecution;

Gov't Code § 552.108(a)(1), (b)(1). A governn1ental body clailning subsection
552.1 08(a)(1 ) or 552.1 08(b)(1) n1ust reasonably explain hovv and why the release of the
requested inforn1ation would interfere with law enforcen1ent. See id. §§ 552.108(a)(1),
(b)(1), 552.301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state
that the subn1itted inforn1ation relates to an open investigation. Based upon this
representation, we conclude that the release of the inforInation at issue would interfere with
the detection, investigation, or prosecution of cri111e. See Houston Chronicle Publ 'g Co. v.
City ofHouston , 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcen1ent interests
that are present in active cases). Therefore, section 552.1 08(a)(1) is applicable to the
sublnitted inforInation.

We note, however that basic inforl11ation about an arrested person, an arrest, or a crilne is not
excepted froln disclosure under section 552.108. Gov't Code § 552.1 08(c). Such basic
inforI11ation refers to the inforn1ation held to be public in Houston Chronicle. See Open
Records Decision No. 127 (1976) (sun1n1arizing types of infOrInation considered to be basic
inforInation). However, upon review we find that son1e of the basic infon11ation n1ay be
excepted fron1 disclosure under section 552.101 ofthe Governlnent Code in conjunction with
con1n10n-Iaw privacy. J

COlnn10n-law privacy protects inforInation if (1) the infor111ation contains highly intiInate
or en1barrassing facts, the publication of which would be highly objectionable to a
reasonable person, and (2) the inforInation is not oflegitilnate concel11 to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of
inforI11ation considered intin1ate and en1barrassing by the Texas Supren1e Court in Industrial
Foundation included inforInation relating to sexual assault, pregnancy, Inental or physical
abuse in the workplace, illegitin1ate children, psychiatric treatn1ent of n1ental disorders,
atten1pted suicide, and injuries to sexual organs. Id. at 683. We have n1al'ked the
inforn1ation in the basic inforn1ation that n1llst be withheld under section 552.101 in
conjunction with c0111n10n-law privacy. The rel11aining basic infor111ation n1ust be released
to the requestor.

'The Office of the Attorney General will raise a mandatory exception, such as section 552.101, on
behalfofa governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987). Section 552.1 01 of the Government Code excepts from disclosure
"information considered to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code § 552.101. This section encompasses common-law privacy.
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In sun1n1ary, the departll1ent ll1USt withhold inforn1ation \ve have 111m'ked pursuant to
section 552.101 of the Governlnent Code in conjunction with con1nlon-law privacy, but it
n1ust release the rell1aining basic infonnation. The departlnent n1ay withhold the relnaining
infonnation under section 552.108(a)(l) of the Governn1ent Code.

This letter ruling is lill1ited to the particular records at issue in this request and lin1ited to the
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous
detern1ination regarding any other records or any other circllll1stances.

This ruling triggers in1portant deadlines regarding the rights and responsibilities of the
governn1ental body and of the requestor. For exan1ple, goven1n1ental bodies are prohibited
fron1 asking the attorney general to reconsider this ruling. Gov't Code § 552.301 (t). If the
govenln1ental body wants to challenge this ruling, the governn1ental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governn1ental body n1ust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the goven1n1ental body does not appeal this ruling and the
governnlental body does not con1ply with it, then both the requestor and the attonley
general have the right to file suit against the goven1nlental body to enforce this ruling.
Id. § 552.321(a).

If this nl1ing requires the governInental body to release all or part of the requested
inforn1ation, the governInental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the govenlnlental body
will either release the public records prolnptly pursuant to section 552.221(a) of the
Govenln1ent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govenln1ent Code. If the governn1ental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Govenlnlent Hotline,
toll free, at (877) 673-6839. The requestor nlay also file a con1plaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or pern1its the governInental body to withhold all or SOlne of the
requested infornlation, the requestor can challenge that decision by suing the goven1111ental .
body. Id. § 552.321(a); Texas Dep't ofPub. Sq{ety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please renlen1ber that under the Act the release of infornlation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in con1pliance with this ruling,
be sure that all charges for the infonnation are at or below the legal alnounts. Questions or
conlplaints about over-charging n1ust be directed to Hadassah Schloss at the Office of the
Attonley General at (512) 475-2497.

If the govenllnental body, the requestor, or any other person has questions or con1nlents
.--aooulthisiiIlil1g~tlie)Tii1ay··contacrOTIr office.··is;.lthoughthereis··l1o~statutorydeadline for
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contacting us, the atto111ey general prefers to receive any C0111111ents within 10 calendar days
of the date of this ruling.

Sincerely,

U/1

qr\c:L~~!VW~

Jordan Joh11so11
Assistant Attorney General
Open Records Division

JJ/111cf

Ref: ID# 299138

Ene. Subn1itted docun1ents

c: Ms; Dan1Y Can'asco
204-B Hodge Street
Del Rio, Texas 78840
(w/o enclosures)


