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Dear Ms. Delaney:

You ask whether certain inforn1ation is subject to required public disclosure under the
Public Infoll11ation Act (the "Act"), chapter 552 ofthe Goven1n1ent Code. Your request was
assigned ID# 298841.

The Depart111ent of Fan1ily and Protective Services ("DFPS") received a request for
inforn1ation regarding specified investigations of abuse and neglect at a licensed facility.
You state that SOll1e responsive infoll11ation has been released to the requestor. You claim
that the Subll1itted inforn1ation is excepted fron1 disclosure under section 552.101 of the
Govell1n1ent Code. We have considered the exception you clain1 and reviewed the subn1itted
inforn1ation.

Initially, we n1ust address DFPS's procedural obligations under the Act. Section 552.301
of the Governn1ent Code prescribes the procedures that a govern111ental body n1ust follow
in asking this office to decide whether requested infor111ation is excepted fro111 public
disclosure. Pursuant to section 552.301 (e), a governll1ental body 111llst subll1it to this office
within fifteen business days of receiving an open records request a copy of the writte11
request for inforn1atio11. See Gov't Code § 552.301 (e)(1 )(B). DFPS has not subll1itted a
copy of the written request for inforn1ation. Thus, DFPS failed to con1ply with the
procedural requiren1ents n1andated by section 552.301.

Pursuant to section 552.302 of the Governll1ent Code, a govellll11ental body's failure to
con1ply with the procedural requirell1ents ofsection 552.301 results in the legal presun1ption
that the requested inforn1ation is public and n1ust be released unless the governll1ental body
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den10nstrates a c0111pelling reason to withhold the infonnation fron1 disclosure. See id.
§ 552.302; Hancock v. State Bd. o/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990,
no writ); Open Records Decision No. 319 (1982). The applicability of section 552.1 01 of
the Governn1ent Code can provide a con1pelling reason to overconle this presun1ption.

Section 552.101 of the Goven1nlent Code excepts fronl disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encOlnpasses inforn1ation that other statutes nlake
confidential. Section 40.005 ofthe Hun1an Resources Code authorizes DFPS to adopt rules
for the purpose ofpreserving the confidentiality of infornlation concerning child abuse and
neglect, and provides in pertinent part:

(a) [DFPS] shall establish and enforce rules governing the custody, use, and
preservation of [DFPS] records, papers, files, and con1nlunications.

(b) [DFPS] shall prescribe safeguards to govern the use or disclosure of
inforn1ation relating to a recipient of a [DFPS] service or to an investigation
the [DFPS] conducts in perfonning its duties and responsibilities. The
safeguards nlust be consistent with the purposes of [DFPS] progrmns and
111Ust conlply with applicable state and federal law and [DFPSJ rules.

Hunl. Res. Code § 40.005. In accordance with section 40.005, DFPS promulgated
section 745.8485 of title 40 of the Adn1inistrative Code to nlake child care facility license
investigations confidential. Section 745.8485 provides in pmi:

(c) The following infornlation relating to a conlpleted investigation of child
abuse or neglect is confidential and not available to the general public, except
as provided under this chapter and applicable federal or state law:

(1) The description of the allegation of child abuse or neglect;

(2) The identity of the person n1aking the allegation; and

(3) The files, reports, records, conlnlunications, audiotapes,
videotapes, and working papers used or developed during an
investigation.

40 T.A.C. § 745.8485(c). You state that the subnlitted information was used or developed
in investigations of alleged or suspected child abuse or neglect at a residential child care
facility. Based on these representations and our review ofthe infornlation at issue, we agree
that the sublnitted infornlation is confidential under section 745.8485 oftitle 40 ofthe Texas
Adlninistrative Code. You also state that DFPS is not authorized to release such infonnation
to this requestor. See id. § 745.8491. Accordingly, DFPS nlust withhold the sublnitted
inforn1ation under section 552.101 of the Governnlent Code.
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You also ask that this office issue a previous detern1ination that would per111it DFPS to
withhold inforn1ation developed in investigations of alleged or suspected child abuse or
neglect at a licensed facility as described in chapter 42 of the Hun1an Resources Code,
except for release to statutorily authorized persons. We decline to issue such a previous
detennination at this tin1e. Accordingly, this letter ruling is lin1ited to the particular records
at issue in this request and lin1ited to the facts as presented to us; therefore, this ruling n1ust
not be relied upon as a previous detennination regarding any other records or any other
circun1stances.

This ruling triggers in1portant deadlines regarding the rights and responsibilities of the
govermnental body and of the requestor. For exan1ple, governn1ental bodies are prohibited
frOlnasking the att0111ey general to reconsider this ruling. Gov't Code § 552.301(f). If the
governlnental body wants to challenge this ruling, the goven1lnental body nUlst file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the goven1n1ental body n1ust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governn1ental body does not appeal this ruling and the
gove111mental body does not con1ply with it, then both the requestor and the attorney
general have the right to file suit against the goven1n1ental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the goven1n1ental body to release all or part of the requested
inforn1ation, the goven1nlental body is responsible for taking the next step. Based on the
statute, the atton1ey general expects that, upon receiving this ruling, the governnlental body
will either release the public records pronlptly pursuant to section 552.221(a) of the
Governnlent Code or file a lawsuit challenging this luling pursuant to section 552.324 ofthe
GoVe111nlent Code. If the governlnental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Governl1lent Hotline,
toll free, at (877) 673-6839. The requestor lnay also file a conlplaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or pernlits the governnlental body to withhold all or sonle of the
requested inforn1ation, the requestor can challenge that decision by suing the goven111lental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please relnelnber that under the Act the release of infonnation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infonnation are at or below the legal anlounts. Questions or
conlplaints about over-charging lnust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the govermnental body, the requestor, or any other person has questions or conln1ents
about this luling, they nlay contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any conlnlents within 10 calendar days
of the date of this ruling.

Sincerely,

/j / /j, ---L-~~jl//Ll)jU;
Cindy Nettles
Assistant Attonley General
Open Records Division

CN/illcf

Ref: ID# 298841

Enc. Submitted docuillents

c: Mr. Janles M. Terry'
Mr. Ross Melton
1104 San Antonio Street
Austin, Texas 7870f
(w/o enclosures)


