
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 3, 2008

Mr. Ernesto Rodriguez
Assistant City Attorney
City of El Paso
2 Civic Center Plaza, 9th Floor
El Paso, Texas 79901

0R2008-00084

Dear Mr. Rodriguez:

You ask 'whether certain infonl1ation is subject to required public disclosure under the
Public Infonl1ation Act (the "Act"), chapter 552 ofthe Goven1n1ent Code. Your request was
assigned ID# 298956.

The El Paso Police Departl11ent (the "departn1ent") received two requests for infonl1ation
related to a particular incident. You state that son1e responsive infornlation has been
released to the requestor. You clainl that the subnlitted infonl1ation is excepted fronl
disclosure under sections 552.103 and 552.108 of the Governl11ent Code. We have
considered the exceptions you clain1 and reviewed the subn1itted inforn1ation.

We begin by noting that son1e of the subn1itted docunlents, which we have nlarked, are not
responsive to the instant request for inforn1ation. This ruling does not address the public
availability ofany inforn1ation that is not responsive to the request, and the departn1ent need
110t release that infonl1ation in response to this request.

We next note that the subl11itted docul11ents include a custodial death report. Article 49.18(b)
of the Code of Crin1inal Procedure provides that with the exception of any portion of the
custodial death report that the Office of the Attorney General (the "OAG") detern1ines is
privileged, the attorney general shall n1ake the report public. See Crin1. Proc. Code
art. 49 .18(b). The report was revised in May 2006 and now consists of four pages and an
attached sun1n1ary ofhow the death occurred. The OAG has detenl1ined that the four-page
report and sun1n1ary l11ust be released to the public but that any other docun1ents subn1itted
with the revised report are confidential under article 49.18(b). However, article 49.18(b)
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does not Inake confidential all inforn1ation held by a local law enforce111ent agency silnply
because the infor111ation is also included in extraneous docun1ents attached to a custodial
death report Sub111itted to the OAG. If a govern111ental body receives a request for
infornlation otherwise generated or Inaintained by the law enforce111ent agency as part of its
ordinary responsibilities, those docunlents 111ay be withheld only if one of the Act's
exceptions or another specific law protects thenl. See Open Records Decision No. 521 at 7
(1989). In this instance, you have sublnitted a four-page custodial death report with an
attached sunlnlary. The depart111ent 111USt release that inforInation pursuant to
article 49.18(b) of the Code of Cri111inal Procedure.

Sonle of the subn1itted inforInation is subject to section 552.022 of the Governnlent Code.
Section 552.022(a)(1) provides for required public disclosure of"a cOl11pleted report, audit,
evaluation, or investigation n1ade of, for, or by a governnlental body[,J" unless the
infonnation is expressly confidential under other law or excepted fronl disclosure under
section 552.108 of the GoVerIln1ent Code.' Gov't Code § 552.022(a)(1).
Section 552.022(a)(17) provides for required public disclosure of "infonl1ation that is also
contained in a public court record[,J" unless the inforn1ation is expressly confidential under
other law. Id. § 552.022(a)(17). In the instance, the sublnitted infornlation includes
conlpleted reports Inade of, for, or by the departInent and docul11ents filed with a court.
Although you seek to withhold the cOlnpleted reports and the court-filed documents under
section 552.103 of the Govenlnlent Code, section 552.103 is a discretionary exception that
protects a governn1ental body's interests and ll1ay be waived. See id. § 552. 007; Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App. Dallas 1999, no
pet.) (goVerIlnlental body n1ay waive section 552.103); Open Records Decision Nos. 665 at 2
n.5 (2000) (discretionary exceptions generally); 663 (1999) (goVerIlnlental body n1ay waive
section 552.103). As such, section 552.103 is not other law that n1akes infon11ation
expressly confidential for purposes of section 552.022. Therefore, the departnlent n1ay not
withhold any of the infonnation that is subject to section 552.022 under section 552.103.
As you raise no other exceptions to disclosure of this inforn1ation, it n1ust be released to the
requestor.

With respect to the renlaining infornlation, we address your clain1 under section 552.103 of
the Governnlent Code. That exception provides in part:

(a) Inforn1ation is excepted fronl [required public disclosureJ if it is
inforInation relating to litigation of a civil or crin1inal nature to which the
state or a political subdivision is or n1ay be a party or to which an officer or
elnployee of the state or a political subdivision, as a consequence of the
person's office or elnploy111ent, is or Inay be a party.

'We note that the department does not claim section 552.108 of the Government Code as an exception
to disclosure of the completed reports.
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(c) Infornlation relating to litigation involving a govenlnlental body or an
officer or enlployee of a govenlnlental body is excepted fr0111 disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
inforl1lation for access to or duplication of the infornlation.

Gov't Code § 552.103(a), (c). A goVe111nlental body that clainls an exception to disclosure
under section 552.103 has the burden of providing relevant facts and docul11entation
sufficient to establish the applicability of this exception to the infornlation that it seeks to
withhold. To l11eet this burden, the govenlnlental body nlust denlonstrate that (1) litigation
was pending or reasonably anticipated on the date ofits receipt ofthe request for infornlation
and (2) the infonnation at issue is related to the pending or anticipated litigation. See Univ.
ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App. - Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S. W.2d 210 (Tex. App. Houston [1 st Dist.] 1984, writ refd
n.r.e.). Both elelnents of the test nlust be nlet in order for infon11ation to be excepted frol11
disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990).

The question of whether litigation is reasonably anticipated nlust be detennined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To establish that
litigation is reasonably anticipated, a govemnlental body nlust provide this office with
"concrete evidence showing that the clainl that litigation 111ay ensue is nlore than nlere
conjecture." Id. Concrete evidence to support a clainl that litigation is reasonably
anticipated nlay include, for exanlple, the governnlental body's receipt ofa letter containing
a specific threat to sue the governnlental body fr0111 an attorney for a potential opposing
party.2 Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5
(1989) (litigation nlust be "realistically contelnplated"). On the other hand, this office has
deternlined that ifan individual publicly threatens to bring suit against a govenlmental body,
but does not actually take objective steps toward filing suit, litigation is not reasonably
anticipated. See Open Records Decision No. 331 (1982). FUliher, the fact that a potential
opposing party has hired an attorney who 11lakes a request for infornlation does 110t establish
that litigation is reasonably anticipated. Open Records Decision No. 361 (1983).

You infornl us that the requestor's son was killed in an officer-involved shooting. You state
that the requestor has hired an attorney for the purpose offiling a civil rights lawsuit against
the City of El Paso and departnlent officers regarding his son's death. Based on your

2Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission ("EEOC"), see Open Records Decision No. 336 (1982); (2) hired an
attomey who made a demand for disputed payments and threatened to sue if the payments were not made
promptly, see Open Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired
an attorney, see Open Records Decision No. 288 (1981).
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representations, we find that you have de1110nstrated that the departn1ent reasonably
anticipated litigation when it received these requests for inforn1ation. We also find that the
ren1aining inforn1ation is related to the anticipated litigation. We therefore conclude that
section 552.103 is generally applicable to that inforn1ation.

Generally, however, once infonl1ation has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.1 03(a) interest exists with respect to that
infor111ation. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, inforn1ation that
has either been obtained fro111 or provided to the opposing party in the anticipated litigation
is not excepted fron1 disclosure under section 552.1 03(a), and it n1ust be disclosed. Further,
the applicability ofsection 552.1 03(a) ends once the litigation has been concluded. Att0111ey
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

In sun1n1ary, the depart111ent n1ust release the custodial death report and the info1111ation
subject to section 552.022 of the Goverl1111ent Code. The departn1ent n1ay withhold the
ren1aining inforn1ation under section 552.1 03 of the Governn1ent Code.3

This letter ruling is li111ited to the particular records at issue in this request and lin1ited to the
facts as presented to us; therefore, this ruling n1ust not be relied upon as a previous
dete1111inatiol1 regarding any other records or any other circun1stances.

This ruling triggers ilnpo1iant deadlines regarding the rights and responsibilities of the
goverl1111ental body and of the requestor. For example, governn1ental bodies are prohibited
fron1 asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
goverl1111ental body wants to challenge this nlling, the goverl1111ental body n1ust file suit 'in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governn1ental body n1ust file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the gove111n1ental body does not appeal this ruling and the
govell1n1ental body does not con1ply with it, then both the requestor and the attorney
general have the right to file suit against the governn1ental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governn1ental body to release all or part of the requested
info1111ation, the governn1ental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governl11ental body
will either release the public records pron1ptly pursuant to section 552.221(a) of the
GoVe111n1ent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
GoVel1ll11ent Code. If the governl11ental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Governn1ent Hotline,
toll free, at (877) 673-6839. The requestor l11ay also file a con1plaint with the district or
county attorney. lei. § 552.3215(e).

3As our ruling is dispositive, we do not address your remaining claim.
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If this ruling requires or penl1its the govenlnlental body to withhold all or S0111e of the
requested infonl1ation, the requestor can challenge that decision by suing the govenUllental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please renlell1ber that under the Act the release of infor111ation triggers celiain procedures
for costs and charges to the requestor. Ifrecords are released in c0111pliance with this ruling,
be sure that all charges for the info1111atiol1 are at or below the legal a1110unts. Questions or
c0111plaints about over-charging 111USt be directed to Hadassah Schloss at the Office of the
Attonley General at (512) 475-2497.

If the governnlental body, the requestor, or any other person has questions or conlnlents
about this ruling, they Inay contact our office. Although there is no statutory deadline for
contacting us, the atto111ey general prefers to receive any conlnlents within 10 calendar days
of the date of this ruling.

Sincerely,

Cindy Nettles
Assistant Attorney General
Open Records Division

CNlnlcf

Ref: ID# 298956

Enc. Subnlitted docUll1ents

c: Lieutenant Colonel Arthur Salguero, Jr.
Headquarters, United States European Conl111and
CMR 480, Box 126
APO, AE 09128
(w/o enclosures)


