
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 3, 2008

Mr. Marc Allen Connelly
Assistant General Counsel
Texas Departlnent of State Health Services
11 00 West 49th Street
Austin, Texas 78756

0R2008-00113

Dear Mr. Connelly:

You ask whether certain inforn1ation is subject to required public disclosure under the
Public Info1111ation Act (the "Act"), chapter 552 ofthe Governlnent Code. Your request was
assigned ID# 298608.

The Texas Depatil11ent of State Health Services (the "departn1ent") received a request for
investigation results pertaining to the death ofa specified individual at West Oaks Hospital.
You clain1 that the subl11itted infonnation is excepted fron1 disclosure under section 552.101
of the GOVe111n1ent Code. We have considered the exception you clain1 and reviewed the
subn1itted infonllation. We have also received and considered con1n1ents subl11itted by the
requestor. See Gov't Code § 552.304 (interested party l11ay subn1it con1n1ents stating why
inforn1ation should or should not be released).

Initially, we note that the sUbl11itted infor111ation contains a Centers for Medicare and
Medicaid Services ("CMS") Forn12567 Staten1ent of Deficiencies and Plan of Correction.
In Open Records Letter No. 2005-04917 (2005), we granted the depalin1ent a previous
detennination finding, in part, that the identifying infonnation ofpatients, physicians, other
n1edical practitioners, or other individuals contained in a CMS Forn1 2567 is confidential
when the provider being evaluated has had a reasonable opportunity to review the report and
offer con1n1ents. See 42 U.S.C. § 1306(e), (f); 42 C.F.R. §§ 401.126, .133. The facts and
circun1stances at issue continue to support the findings set forth in Open Records Letter
No. 2005-04917. We therefore deten11ine that the departn1ent n1ust withhold the identifying
infonnation of patients, physicians, other Inedical practitioners, or other individuals
contained in the sublllitted CMS Forn12567 pursuant to section 552.101 of the GOVe111nlent
Code in conjunction with federal law in accordance with the previous deternlination issued
by this office in Open Records Letter No. 2005-04917. See also Open Records Decision
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No. 673 at 7-8 (2001) (listing elenlents of second type of previous deternlination under
section 552.301(a)). The renlaining infor111ation contained in the CMS 2567 for111 ll1ustbe
released.

Section 552.101 excepts fronl disclosure "inforll1ation considered to be confidential by law,
either constitutional, statutory, or by judicial decision." Gov't Code § 552.101.
Section 552.1 01 enconlpasses section 577.0 13(d) of the Health and Safety Code, which
provides:

(d) All infoflnatioll and 1naterials obtained or conlpiled by the departnlent
in connection with a conlplaint and investigation concerning a nlental
hospital licensed under this chapter are confidential and not subject to
disclosure, discovery, subpoena or other 1neans of legal COll1pulsion for their
release to anyone other than the departnlent or its enlployees or agents
involved in the enforcenlent action except that this infornlation Inay be
disclosed to:

(1) persons involved with the depa11nlent in the enforcenlent action
against the licensed nlental hospital;

(2) the licensed nlental hospital that is the subject ofthe enforce111ent
action, or the licensed 111ental hospital's authorized representative;

(3) appropriate state or federal agencies that are authorized to
inspect, survey, or investigate licensed ll1ental hospital services;

(4) law enforcement agencies; and

(5) persons engaged in bona fide research, if all individual­
identifying infornlation and inforn1ation identifying the licensed
111ental hospital has been deleted.

Health & Safety Code § 577.013(d). In addition, subsection (e) ofsection 577.013 provides
that notice of the alleged violation against the licensed 111ental hospital, pleadings in the
adnlinistrative hearing, and the final decision or order by the depart1nent are subject to
disclosure under the Act.

You indicate that the infonnation at issue was obtained or con1piled by the departn1ent as a
result of a conlplaint and investigation conce111ing a death at West Oaks Hospital.
Furthenl1ore, you state that the docu111ents do not contain any inforn1ation that falls within
the exceptions listed in subsections (d)(1) through (5) or (e)( 1) through (3). Based on your
argunlents and our review of the responsive infonl1ation, we agree that the departnlent nlust
withhold the renlaining infornlation under section 552.101 of the Gove111nlent Code in
conjunction with section 577.013(d) of the Health and Safety Code.
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In sun1n1ary, the departn1ent n1ust withhold the identifying infonl1ation of patients,
physicians, other n1edical practitioners, or other individuals in the CMS 2567 forn1 pursuant
to section 552.101 of the Governll1ent Code in conjunction with federal law in accordance
with the previous detern1ination issued by this office in Open Records Letter
No. 2005-04917. The relnaining infonnation in the CMS 2567 fonn n1ust be released. The
departInent n1ust withhold the relnaining subn1itted infonnation under section 552.101 ofthe
Governlnent Code in conjunction with section 577.013(d) of the Health and Safety Code.

Finally, you ask that this ruling serve as a previous detenl1ination that inforn1ation and
n1aterials obtained or con1piled by the departn1ent as a result ofa cOlnplaint and investigation
concerning a n1ental health hospital are confidential in their entirety and l11ay only be
released to statutorily authorized persons. See Gov't Code § 552.301 (a) (allowing
goverl1lnental body to withhold inforn1ation subject to previous detern1ination); ORD 673.
After due consideration, we have decided to grant your request.

With regard to section 577.013(d), this previous detern1ination allows the departn1ent to
withhold only inforn1ation and n1aterials obtained or con1piled by the departn1ent as a result
of a con1plaint and investigation concen1ing a n1ental health hospital Inade under
section 577.013 of the Health and Safety Code. See ORD 673 at 7. We note that you may
only withhold this type of infolTI1ation when none of the release provisions of
section 577.013(d) and (e) apply. In addition, this previous detern1ination is not applicable
to inforn1ation to which the requestor n1ay have a right of access under any other provision
of law. See, e.g., Gcc. Code § 159.002 et seq (n1edical records). So long as the elen1ents of
law, fact, and circun1stances do not change so as to no longer suppOli the findings set forth
above, the depaIin1ent need not ask for a decision fron1 this office again with respect to this
type of inforn1ation. See ORD 673 at 7.

This ruling triggers in1portant deadlines regarding the rights and responsibilities of the
governn1ental body and of the requestor. If this ruling requires the goven1n1ental body to
release all or part of the requested inforn1ation, the governlnental body is responsible for
taking the next step. Based on the statute, the attorney general expects that, within
10 calendar days of this ruling, the govelTIll1ental body will do one of the following three
things: 1) release the public records; 2) notify the requestor ofthe exact day, time, and place
that copies of the records will be provided or that the records can be inspected; or 3) notify
the requestor ofthe governn1ental body's intent to challenge this letter ruling in court. If the
governn1ental body fails to do one of these three things within 10 calendar days of this
ruling, then the requestor should repoli that failure to the attoD1ey general's Open
Governlnent Hotline, toll free, at (877) 673-6839. The requestor n1ay also file a cOlnplaint
with the district or county attorney. Id. § 552.3215(e).

If this ruling requires or pern1its the governn1ental body to withhold all or son1e of the
requested inforn1ation, the requestor can challenge that decision by suing the govenl111ental
body. Id. § 552.321 (a); Texas Dep't ofPub. Sq(ety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).
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Please ren1en1ber that under the Act the release of infon11ation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in c0111pliance with this ruling,
be sure that all charges for the inforn1ation are at or below the legal al11ounts. Questions or
con1plaints about over-charging n1ust be directed to Hadassah Schloss of the Office of the
Attorney General at (512) 475-2497.

If the goverl1l11ental body, the requestor, or any other person has questions or con1111ents
about this ruling, they n1ay contact our office. We note that a third party n1ay challenge
this ruling by filing suit seeking to withhold inforn1ation fron1 a requestor. Gov't Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any con1n1ents within 10 calendar days of the date of this ruling.

Sincerely,
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Chanita Chantaplin-McLelland
Assistant Attorney General
Open Records Division

CC/n1cf

Ref: ID# 298608

Enc. Subl11itted docl1111ents

cc: Mr. Margaret Downing
Editor, Houston Press
1621 Milam, Suite 100
Houston, Texas 77002
(w/o enclosures)


