ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January, 2008

Ms. Janice S. Parker

Schwartz & Eichelbaum, P.C.
7400 Gaylord Parkway, Suite 200
Frisco, Texas 75034

OR2008-00742

Dear Ms. Parker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 299689.

The Jim Ned Consolidated Independent School District (the “district”), which you represent,
received a request for a specified employee’s personnel file and certain documents reviewed
by the district’s board during a closed session. You state that you have released a portion of
the requested information. You claim that the submitted information is excepted from
disclosure under sections 552.101, 552.102, 552.114,552.117, 552.130, and 552.135 of the
Government Code.! We have considered the exceptions you claim and reviewed the

submitted information.?

lAlthough you raise section 552.026 of the Government Code as an exception to disclosure, we note
that section 552.026 is not an exception to disclosure. Rather, section 552.026 provides that the Act does not
require the release of information contained in education records except in conformity with the Family
Educational Rights and Privacy Act of 1974 (“FERPA”). Gov’t Code § 552.026.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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We first note that the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that FERPA does not permit state and local
educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purposes of our
review in the open records ruling process under the Act.’ Consequently, state and local
educational authorities that receive a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that
is, in a form in which “personally identifiable information” is disclosed. See 34
C.F.R. § 99.3 (defining “personally identifiable information”). We note that the district has
not redacted any of the submitted information pursuant to FERPA. Because our office is
prohibited from reviewing education records, we will not address the applicability of FERPA
to the information at issue. ~Such determinations under FERPA must be made by the
educational authority in possession of the education record.* Accordingly, we also do not
address your arguments under section 552.114 of the Government Code. See Gov’t Code
§§ 552.026 (incorporating FERPA into the Act), .114 (excepting from disclosure “student
records”); Open Records Decision No. 539 (1990) (determining the same analysis applies
under section 552.114 of the Government Code and FERPA). We will, however, address
your remaining arguments against the disclosure of the submitted information.

Next, the requestor excludes from her request social security numbers, driver’s license
numbers, home addresses, and family information. We therefore agree that those types of
information are not responsive to this request and were appropriately redacted. We have
marked other non-responsive information that the district must also redact. You do not
inform us, however, that the requestor agreed to the remaining redactions. Therefore, as we
are able to discern the nature of that information, we will address its public availability. In
the future, the district should refrain from the unauthorized redaction of responsive
information that it submits to this office for the purpose of requesting a ruling under the Act.
See Gov’'t Code §§ 552.301(e)(1)(D), .302; but see id. § 552.147(b) (authorizing
governmental body to redact living person’s social security number from public release
without necessity of requesting decision under Act). '

We next note that Exhibit D consists of a notice of a public meeting of the district’s board.
Notices of a governmental body’s public meetings are specifically made public under the
Open Meetings Act, chapter 551 of the Government Code. See Gov’t Code §§ 551.041
(governmental body shall give written notice of date, hour, place, and subject of each
meeting), 551.043 (notice of meeting of governmental body must be posted in place readily

A copy of this letter may be found on the attorney general’s website, available at http://www.
oag.state.tx.us/opinopen/og_resources.shtml.

“In the future, if the district does obtain parental consent to submit unredacted education records, and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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accessible to general public for at least 72 hours before scheduled time of meeting). The
exceptions to disclosure found in the Act do not apply to information that other statutes make
public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the
notice in Exhibit D may not be withheld under the Act, but instead must be released to the
requestor.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses information protected by other statutes, such as
section 551.104(c) of the Government Code, which provides that “[t]he certified agenda or
tape of a closed meeting is available for public inspection and copying only under a court
order issued under Subsection (b)(3).” Id. § 551.104(c). The district is not required to
submit the certified agenda or tape recording of a closed meeting to this office for review.
See Open Records Decision No. 495 at 4 (1988) (attorney general lacks authority to review
certified agendas or tapes of executive sessions to determine whether a governmental body
may withhold such information from disclosure under statutory predecessor to
section 552.101 of the Government Code). Such information cannot be released to a member
of the public in response to an open records request. See ORD 495. In addition, minutes of
a closed meeting are confidential. See Open Records Decision No. 60 (1974) (closed
meeting minutes are confidential under predecessor to section 551.104); see also Open
Records Decision Nos. 563 (1990) (minutes of properly held executive session are
confidential under OMA); ORD 495 (information protected under predecessor to
section 551.104 cannot be released to member of public in response to open records request).

However, records discussed or created in a closed meeting, other than a certified agenda, tape
recording, or minutes are not made confidential by chapter 551 of the Government Code. See
Open Records Decision Nos. 605 at 2-3 (1992) (concluding that section 551.074 does not
authorize a governmental body to withhold its records of the names of applicants for public
employment who were discussed in an executive session), 485 at 9-10 (1987) (investigative
report not excepted from disclosure under statutory predecessor to section 552.101 simply
by virtue of its having been considered in executive session); see also Attorney General
Opinion JM-1071 at 3 (1989) (statutory predecessor to section 551.146 did not prohibit
members of governmental body or other individuals in attendance at executive session from
making public statements about subject matter of executive session); see also Open Records
Decision Nos. 658 at 4 (1998) (statutory confidentiality provision must be express, and
confidentiality requirement will not be implied from statutory structure), 649 at 3 (1996)
(language of confidentiality provision controls scope of its protection), 478 at 2 (1987)
(statutory confidentiality requires express language making certain information confidential
or stating that information shall not be released to public). Because the information in
Exhibit E does not consist of a certified agenda, tape recording, or minutes of a closed
meeting, chapter 551 is inapplicable here; therefore, the information in Exhibit E may not
be withheld under section 552.101 of the Government Code on that ground.
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Section 552.101 encompasses the Medical Practice Act (the “MPA”), subtitle B of title 3 of
the Occupations Code. The MPA governs the public availability of medical records.
Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in

- connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). Although you contend that portions of the
submitted information are confidential under the MPA, you have failed to demonstrate how
any of the submitted information constitutes medical records for the purposes of the MPA.
We therefore conclude that the district may not withhold any of the submitted information
under section 552.101 on this basis.

Section 552.101 also encompasses section 21.355 of the Education Code which provides that
“a document evaluating the performance of a teacher or administrator is confidential.” Educ.
Code § 21.355. This office has interpreted this section to apply to any document that
evaluates, as that term is commonly understood, the performance of a teacher or
administrator. Open Records Decision No. 643 (1996). In Open Records Decision No. 643,
we determined that a “teacher” for purposes of section 21.355 means a person who (1) is
required to and does in fact hold a teaching certificate under subchapter B of chapter21 of
the Education Code or a school district teaching permit under section 21.055 and (2) is
engaged in the process of teaching, as that term is commonly defined, at the time of the
evaluation. See id. at4. We also concluded that the word “administrator” in section 21.355
means a person who is required to and does in fact hold an administrator’s certificate under
subchapter B of chapter 21 of the Education Code and is performing the functions of an
administrator, as that term is commonly defined, at the time of the evaluation. Id. You assert
that the submitted information in Exhibit C(b) consists of evaluations that are confidential
under section 21.355; however, you do not state or provide documentation that the employee
who was the subject of these evaluations held a teacher’s certificate or permit or
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administrator’s certificate under subchapter B of chapter 21 of the Education Code and was
performing the functions of a teacher or administrator at the time of the evaluations. Thus,
we are unable to conclude that section 21.355 is applicable in this instance. If the employee
held a teacher’s certificate or permit or an administrator’s certificate and was performing the
functions of a teacher or administrator at the time of the evaluation, the evaluations in
Exhibit C(b) are confidential under section 21.355, and must be withheld under
section 552.101 of the Government Code. To the extent that the employee does not satisfy
these criteria, the evaluations in Exhibit C(b) are not confidential under section 21.355 and
may not be withheld under section 552.101 on that ground.

Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). In Hubertv. Harte-Hanks Tex. Newspapers,
Inc., 652 S.W.2d 546,549-51 (Tex. App.—Austin 1983, writref’d n.r.e.), the court ruled that
the test to be applied to information claimed to be protected under section 552.102 is the
same test as the test formulated by the Texas Supreme Court in Industrial Foundation v.
Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for information claimed to
be protected under the doctrine of common law privacy as incorporated by section 552.101.
We will therefore consider your claims regarding sections 552.101 and 552.102 together.

Common law privacy protects information if it (1) contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person and (2)
is not of a legitimate concern to the public. 540 S.W.2d at 685.  To demonstrate the
applicability of common law privacy, both prongs of this test must be satisfied. Id.
at 681-82. This office has found some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps).

This office has also found that financial information relating only to an individual ordinarily
satisfies the first requirement of the test for common law privacy, but that there is a
legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision No. 600 (1992) (finding
personal financial information to include designation of beneficiary of employee’s retirement
benefits and optional insurance coverage; choice of particular insurance carrier; direct
deposit authorization; and forms allowing employee to allocate pretax compensation to group
insurance, health care, or dependent care). However, information pertaining to the work
conduct and job performance of public employees is subject to a legitimate public interest
and therefore generally not protected from disclosure under common law privacy. See Open
Records Decision Nos. 470 (1987) (public employee’s job performance does not generally
constitute employee’s private affairs), 455 (1987) (public employee’s job performance or
abilities generally not protected by privacy), 444 (1986) (public has legitimate interest in
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knowing reasons for dismissal, demotion, promotion, or resignation of public employee), 423
at 2 (1984) (scope of public employee privacy is narrow). The district must withhold the
financial information we have marked in Exhibits C(d) and C(e) under section 552.101 in
conjunction with common law privacy. None of the remaining information at issue may be
withheld under sections 552.101 and 552.102 of the Government Code in conjunction with
common law privacy. ‘

Section 552.102(b) of the Government Code excepts from disclosure “a transcript from an
institution of higher education maintained in the personnel file of a professional public
school employee.” Gov’t Code § 552.102(b). This section further provides, however, that
“the degree obtained or the curriculum on a transcript in the personnel file of the employee”
are not excepted from disclosure. Thus, except for the information that reveals the degree
obtained and the courses taken, the district must withhold the transcripts we have marked in
Exhibit C(a) under section 552.102(b) of the Government Code.

Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code. See Gov’t Code §§ 552.024, .117(a)(1).
Whether a particular piece of information is protected by section 552.117(a)(1) must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). We note that an individual’s work telephone number is not excepted from disclosure
on this basis. Therefore, the work telephone number you have redacted may not be withheld
under section 552.117 of the Government Code.

You claim that some of the information in Exhibit E is excepted under section 552.135 of
the Government Code, which provides in relevant part:

(a) “Informer” means a student or a former student or an employee or former
employee of a school district who has furnished a report of another person’s
possible violation of criminal, civil, or regulatory law to the school district or
the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

Gov’t Code § 552.135(a)-(b). Because the legislature limited the protection of
section 552.135 to the identity of a person who reports a possible violation of “law,” a school
district that seeks to withhold information under that exception must clearly identify to this
office the specific civil, criminal, or regulatory law that is alleged to have been violated. See
id. § 552.301(e)(1)(A). Upon review, we find that you have failed to demonstrate that the
information at issue in Exhibit E identifies an informer for purposes of section 552.135.
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Thus, the district may not withhold any of this information under section 552.135 of the
Government Code.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c).* See id. § 552.137(a)-(c). The e-mail address
contained in the submitted information, which you have redacted, is not the type specifically
excluded by section 552.137(c). Therefore, unless the individual whose e-mail address is at
issue consented to release of his e-mail address, the district must withhold it in accordance
with section 552.137 of the Government Code.

In summary, the district must withhold: (1) the evaluations in Exhibit C(b) under
section 21.355 of the Education Code in conjunction with section 552.101 of the
Government Code, to the extent that the employee in question held a teacher’s certificate or
permit or an administrator’s certificate and was functioning as a teacher or administrator at
the time of the evaluations; (2) the financial information we have marked in Exhibits C(d)
and C(e) under section 552.101 of the Government Code in conjunction with common law
privacy; (3) the transcripts we have marked in Exhibit C(a) pursuant to section 552.102(b)
of the Government Code, with the exception of the employee’s name, courses taken, and
degree obtained; and (4) the e-mail address you have redacted under section 552.137 of the
Government Code, unless the owner of the e-mail address has affirmatively consented to its
public disclosure. The remaining information must be released to the requestor.® This ruling
does not address the applicability of FERPA to the submitted information. Should the
district determine that all or portions of the submitted information consist of “education
records” that must be withheld under FERPA, the district must dispose of that information
in accordance with FERPA, rather than the Act.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in

5The Office of the Attorney General will raise a mandatory exception like section 552.137 of the
Government Code on behalf of a governmental body, but ordinarily will not raise other exceptions. See Open
Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).

SAs our ruling is dispositive, we do not address your remaining argument under section 552.130 of the
Government Code.
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Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e). ‘

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

%ZZ/M/% {%/////\J

Laura E. Ream
Assistant Attorney General
Open Records Division

LER/jb
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Ref: ID# 299689
Enc. Submitted documents

c: Ms. Sarah Kleiner Varble
Abilene Reporter-News
P.O. Box 30
Abilene, Texas 79604
(w/o enclosures)



