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Ms. Patricia E. Carls
Carls, McDonald & Dalrymple, LLP
901 South Mopac Expressway
Barton Oaks Plaza 2, Suite 500
Austin, Texas 78746

0R2008-01777

Dear Ms. Carls:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code.. Your request was
assigned ID# 301610.

The Georgetown Police Department (the "department"), which you represent, received a
request for information pertaining to a named police officer, a named individual, and all calls
for service pertaining to four specified addresses. You state you have provided the requestor
with a portion of the requested information. You also state that you have no information
responsive to part ofthe request. 1 You claim that the submitted information is excepted from
disclosure under sections 552.1 01, 552.1 08, and 552.130 ofthe Government Code. We have
considered the exceptions you claim and reviewed the submitted information.2

IWe note that the Act does not require a governmental body to.disclose information that did not exist
at the time the request was received. Eeon. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex.Civ.App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). Thi~ open
r~cords letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records con.tain substantially different types of information than that submitted to this
office. .
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Initially, we note that a portion ofthe submitted information, which we have marked, is not
responsive to the present request for information. This ruling does not address the public
availability ofthis non-responsive information, and the department is not required to release
it in response to the request.

Section 552.1 01 ofthe Government Code excepts from disclosure "information considered
to be confidential bylaw, either constitutional, statutory, or byjudicial decision." Gov't Code
§552.101. This section excepts from disclosure information deemed confidential by statute,
such as section 143.089 of the Local Government Code. You state that the City of
Georgetown is a civil service city under chapter 143 of the Local Government Code.
Section 143.089 contemplates two different types ofpersonnel files: a police officer's civil
service file that the civil service director is required to maintain, and an internal file that the
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). In
cases in which a police department investigates a police officer's misconduct and takes
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all
investigatory records relating to the investigation and disciplinary action, including
background documents such as complaints, witness statements, and documents oflike nature
from individuals who were not in a supervisory capacity, in the police officer's civil service
file maintained under section 143.089(a).3 Abbott v. City of Corpus Christi, 109
S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case
resulting in disciplinary action are "from the employing department" when they are held by
or in possession of the department because of its investigation into a police officer's
misconduct, and the department must forward them to the civil service commission for
placement in the civil service personnel file. Id. Such records are subject to release under
the Act. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990)..
However, information maintained in a police department's internal file pursuant to
section 143.089(g) is confidential and must not be released. City ofSan Antonio v; Texas
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

You state that information contained in Group 6 is maintained in the department's internal
file pursuant to section 143.089(g). We therefore conclude that this information is
confidential pursuant to section 143.089(g) of the Local Government Code and must be
withheld under section 552.101 ofthe Government Code.4

3Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompen~ated duty. See Local Gov't Code §§ 143.051-143.055.

4Section 143.089(g) requires a police department that receives a request for information maintained
in a file under section 143.089(g) to refer that person to the civil service director or the director's designee.
You indicate that you have done so. As our ruling is dispositive, we do not address your other argument to
withhold this information.
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Section 552.101 also encompasses section 261.201(a) ofthe Family Code, which provides
as follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purpose~consistent with this code and applicable federal or state law orunder
rules adopted by an investigating agency:

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
. records, communications, and working papers used or developed in

an investigation under this chapter or in providing services as a result
of an investigation.

Fam. Code §261.201(a). You claim some ofthe submitted information is confidential under
section 261.201. Upon review, we agree some of the information, which we have marked,
was used or developed in an investigation ofalleged or suspected abuse or neglect ofa child.
See id. § 261.001(1), (4) (defining "abuse" and "neglect" for purposes of Fam. Code
ch.261). You have not indicated that the department has adopted a rule that governs the
release of this type of information; therefore, we assume that no such regulation exists'.
Given that assumption, the department must withhold the information we have marked in
Group 4 under section 552.101 ofthe Government Code in conjunction with section 261.201
ofthe Family Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute).
As to the remaining reports you seek to withhold under section 261.201, we find that you
have failed to demonstrate how the information at issue relates to an investigation conducted
under chapter 261 of the Family Code. Consequently, none of the remaining information
may be withheld under section 552.101 on this basis.

You also raise section 552.101 in conjunction with section 58.007 of the Family Code.
Juvenile law enforcement records relating to conduct that occurred on or after
September 1, 199Tare confidential under section 58.007. For purposes of section 58.007,
"child" means a person who is ten years ofage or older and under seventeen years ofage at
the time of the reported conduct. See Fam. Code § 51.02(2). The relevant language of
section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:
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(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and dis~inct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a centraJ. state
or federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). We note that section 58.007 is not applicable to information that
relates to a juvenile as a complainant, victim, witness, or other involved party and not as a
suspect or offender. Furthermore, section 58.007 does not make information relating to
traffic offenses confidential. See id. §§ 51.02(16) (defining traffic offense), 51.03(a)
(delinquent conduct does not include traffic offense), 51.03(b) (conduct indicating need for
supervision does not include traffic offense), 58.007(b) (section applies to records and files
relating to child who is party to proceeding under title 3 of Family Code). Some of the
submitted information involves juvenile conduct that occurred after September 1, 1997.
Some ofthe information at issue pertains to reports ofa juvenile runaway that occurred after
September 1, 1997. All of this conduct is within the scope of section 58.007. See id.
§ 51.03(b)(3) (defining "conduct indicating a need for supervision" to include "the voluntary
absence of a child from the child's home without the consent of the child's parent or
guardian for a substantial length oftime or without intent to return"). It does not appear that
any ofthe exceptions in section 58.007 apply; therefore, the information we have marked in
Group 1 is confidential pursuant to section 58.007(c) of the Family Code. You must
withhold this information under section 552.101 of the Government Code. However, you
have failed to demonstrate that any ofthe remaining information is subject to section 58.007
of the Family Code. Thus, the department may not withhold any of the remaining
informatio'n under section 58.007 in conjunction with section 552.i01.

We now turn to your claim under section 552.108 of the Government Code.
Section 552.108(a)(1) excepts from disclosure "[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution ofcrime..
.if. . . release of the information would interfere with the detection, investigation, or
prosecution ofcrime[.]" Gov't Code § 552.1 08(a)(l). A governmental body that claims an
,exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information that the governmental body seeks to withhold. See
id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records
Decision No. 434 at 2-3 (1986). You indicate that portions ofthe remaining information in
Groups 1 and 5 relate to pending criminal investigations. You state that the release of this
information at this time would interfere with the investigations. Based on your
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representations, we find that section 552.1 08(a)(1) is applicable to the information at issue.5

See Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14th Dist.] 1975), writref'dn.r. e. per curiam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

We note, however, that basic information about an arrested person, an arrest, or a crime is
not excepted from disclosure under section 552.108. Gov't Code § 552.108(c). Such basic
information refers to the information held to be public in Houston Chronicle. See 531
S.W. 2d 177 at 186-188; see also Open Records Decision Nos. 649 at 3 (1996) (stating that
information contained in CAD reports is substantially the same as the information
specifically held to be public in Houston Chronicle), 394 at 3-4 (1983) (no qualitative
'difference between information contained in radio logs and cards and basic information
under Houston Chronicle). However, upon review we find that some of the basic
information in Group 5 is protected by common-law privacy under section 552.101 of the
Government Code.

Common-law privacy protects information ifit (1) contains highly intimate or embarrassing
facts, the publication ofwhich would be highly objectionable to a reasonable person, and (2)
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd, 540
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders; attempted suicide, and injuries to sexual
organs. Id. at 683. In addition, this office has found that the identities ofvictims of sexual
·abuse or other sex-related offenses are excepted from public disclosure under common-law
privacy. See Open Records Decision Nos. 440 (1986), 393 (1983),339 (1982). We have
marked information in one of the reports in Group 5 that must be withheld under
section 552.1 Olin conjunction with common-law privacy. The remaining basic information
must be released to the requestor.

Section 552.130 ofthe Government Code excepts from disclosure information relating to a
Texas motor vehicle operator's or driver's license and or Texas motor vehicle title or
registration. Gov't Code § 552.130. Thus, with the exception of the information we have
marked for release, we agree that you must withhold the Texas motor vehicle record
information that you have marked in Group 1 under section 552.130. We have also marked
additional information that the department must withhold on this basis.

Insummary, the department must withhold the information in Group 6 under section 552.1 01
Government Code in conjunction with section 143.089(g) of the Government Code. We
have marked the information in Groups 1 and 4 that must be withheld under section 552.101

5As our ruling is dispositive, we need not address your remaining argument against disclosure for this
information.
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of the Government Code in conjunction with sections 261.201 and 58.007 of the Family
Code. With the exception of basic information, the department may withhold the
information we have marked in Groups 1 and 5 under section 552.108(a)(l) of the
Government Code.The department must, however, withhold the basic information we have
marked in Group 5 under section 552.101in conjunction with common-law privacy. With
the exception ofthe information we have marked for release, the department must withhold
the information you have marked pursuant to section 552.130 of the Government Code, in
addition to the information we have marked. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general 'to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3\ (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id.§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the

, requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date ofthis ruling. .

Sincerely,

PvU~:e
Paige ~~ie . _.

Assistant Attorney General
Open Records Division

PSlma

Ref: ID# 301610

Ene. Submitted documents

c: Mr. Bryce Benjet
Hull, Henricks & McRae, LLP
221 West 6th Street, Suite 2000
Austin, Texas 78701
(w/o enclosures)


