ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 11, 2008

Mr. Peter G. Smith

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Lincoln Plaza

500 North Akard

Dallas, Texas 75201

OR2008-01941

Dear Mz, Smith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 301804.

The City of Richardson (the “city”), which you represent, received a request for information
pertaining to executive sessions of the City Council and any other closed meetings during a
specified time period concerning seven specified topics, as well ds all e-mails exchanged
between the City Manager and Council members related to the seven specified topics. You
state that you have no information responsive to part of the request.! You claim that the
submitted information is excepted from disclosure under sections 552.101,552.103,552.131,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.? We have also considered comments submitted by the

"'We note the Act does notrequire a governmental body to disclose information that did not exist when
the request for information was received. Econ. Opportunities Dev. Corp. v. Bustamante , 562 S.W.2d 266
(Tex.App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submltted to this
office.
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requestor. See Gov’t Code 552.304 (interested party may submit comments stating why
information should or should not be released).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses information protected by other statutes.
Section 551.104(c) of the Government Code provides that “[t]he certified agenda or tape of
a closed meeting is available for public inspection and copying only under a court order
issued under Subsection (b)(3).” Thus, such information cannot be released to a member of
the public in response to an open records request. See Open Records Decision No. 495
(1988). Youseek to withhold certified agendas and tape recordings of closed meetings held
by the city council. Based on your representations, we agree that the city must withhold this
information under section 552.101 of the Government Code in conjunction w1th
section 551.104(c) of the Government Code.?

You also raise section 552.131 of the Government Code. Section 552.131 relates to
economic development information and provides in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) commercial or financial information for which it is
demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the
person from whom the information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business

- prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’'t Code § 552.131(a)-(b). Section 552.131(a) excepts from disclosure only “trade
secret[s] of [a] business prospect” and “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Id. This aspect

?As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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of section 552.131 is co-extensive with section 552.110 of the Government Code. See id.
§ 552.110(a)-(b); Open Records Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999). We note
that section 552.131(a) does not protect the interests of a governmental body regarding the
release of information pertaining to economic development negotiations. Section 552.131(b)
protects information about a financial or other incentive that is being offered to a business
prospect by a governmental body or another person. See Gov’t Code § 552.131(b).
Section 552.131(b) protects the interests of governmental bodies, not third parties.

You indicate that some of the remaining information relates to ongoing economic
development negotiations involving the city for which a final agreement has not been
reached. However, you have provided no arguments for the purposes of section 552.131(a)
that explain how any of the remaining information consists of a “trade secret of [a] business
prospect” or “commercial or financial information for which it is demonstrated based on
specific factual evidence that disclosure would cause substantial competitive harm to the
person from whom the information was obtained.” Id. § 552.131(a)(1)-(2). Thus, you have
failed to demonstrate that section 552.131(a) is applicable to any of the remaining
information. Likewise, you have not identified, for the purposes of section 552.131(b), any
financial or other incentive that the city is offering to a business prospect. We therefore
conclude that the city may not withhold any of the remaining information under

section 552.131.

Section 552.137(a) of the Government Code states that “[¢]xcept as otherwise provided by
this section, an e-mail address of a member of the public that is provided for the purpose of
. communicating electronically with a governmental body is confidential and not subject to
disclosure under this chapter.” Id. § 552.137(a). This section excepts from disclosure certain
e-mail addresses of members of the public that are provided for the purpose of
communicating electronically with a governmental body, unless the owner of the e-mail
address has affirmatively consented to its public disclosure. See id. § 552.137(b). The types

of e-mail addresses listed in section 552.137(c) may not be withheld under this exception.

See id. §552.137(c). We have marked personal e-mail addresses that the city must withhold
under section 552.137, unless the owner of an e-mail address has affirmatively consented to

its public disclosure. :

Finally, we note that some of the materials at issue may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
_copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550

(1990).
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In summary, the city must withhold certified agendas and tape recordings of closed meetings
held by the city council under section 552.101 of the Government Code in conjunction with
section 551.104(c) of the Government Code. The city must withhold the e-mail addresses
that we have marked under section 552.137 of the Government Code, unless the owner of
an e-mail address has consented to its disclosure. The rest of the submitted information must
be released, but any copyrighted information may only be released in accordance with

copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

‘This ruling triggers important deadlines regarding the rights and responsibilities of the
‘governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
- governmental body wants to challenge this ruling, the governmental body must file suit in
- Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
“such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

1d.§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
.information, the governmental body is responsible for taking the next step. Based on the
‘statute, the attorney general expects that, upon receiving this ruling, the governmental body -
-will either release the public records promptly pursuant to section 552.221(a) of the
. Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the -
“Government Code. If the governmental body fails to do one of these-things, then the
‘requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
“about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling. ‘

Sincerely,

T %
'Paige avoie

Assistant Attorney General
Open Records Division

 PS/ma
Ref: ID# 301804
Enc. Submitted documents
c: . Mr. William Gordon
1808 JJ Pearce

Richardson, Texas 75081
(w/o enclosures)




