
ATTORNEY GENERAL OF TEXAS

"February 20,2008

Ms. Lora Lenzsch
City Attorney
City ofNeedville
19714 Cardiff Park Lane
Houston, Texas 77094

Dear Ms. Lenzsch:

GREG ABBOTT

0R2008-02339

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 302515.

The City of Needville (the "city") received a request for the personnel and disciplinary
records of a named peace officer and all records pertaining to a specified case. You state
that the city does not possess information that is responsive to the specified case. 1 You claim
that the submitted. information is excepted from disclosure under sections 552.102
and 552.117 ofthe Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note that a portion ofthe submitted information, which we have marked, is not
responsive to this request as it pertains to someone other than the named officer. The city
need not release non-responsive information in response to the request and this ruling will
not address that information.

lWe note that the Act does not require a govemmental body to disclose information that did not exist
at the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex.Civ.App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986). Likewise, a
govemmental body is not required to create or obtain information that is not in its possession, so long as no
other individual or entity holds that information on behalf of the govemmental body that receives the request.
See Gov't Code § 552.002(a); Open Records Decision Nos. 534 at 2-3 (1989), 518 at 3 (1989).
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Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes. We note
that one ofthe submitted documents is a medical record, access to which is governed by the
Medical Practice Act (the "MPA"), chapter 159 of the Occupations Code. Section 159.002
of the MPA provides the following:

(brA recordof'the identity.diagnosis, evaluation.ortreatinent ofa patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b),(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See Open Records Decision
No. 598 (1991). Medical records must be released upon the patient's signed, written
consent, provided that the consent specifies ·(1) .the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of medical
records must be consistent with the purposes for which the governmental body obtained the
records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). Medical
Records may be released only as provided under the MPA. Open Records Decision
No. 598 (1991). We have marked the document which is a medical record subject to the
MPA.

Next, we note that some ofthe submitted documents contain tax return information. Prior
decisions of this office have held that section 6103(a) oftitle 26 of the United States Code
renders tax return information confidential. Attorney General Opinion H-1274 (1978) (tax
retums); Open Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms).
Section 6103(b) defines the term "return information" as "a taxpayer's identity, the nature,
source, or amount of income, payments, tax withheld, deficiencies, overassessments or tax
payments ... or any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Intemal Revenue Service] with respect to a return or
the determination of the existence, or possible existence, of liability ... for any tax, .
penalty, ..., or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed
the term "retum information" expansively to include any information gathered by the
Intemal Revenue Service regarding a taxpayer's liability under title 26 ofthe United States
Code. See Mallas v. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff'd in part, 993
F.2d 1111 (4th Cir. 1993). Upon review, we determine that portions of the submitted
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information, which we have marked, constitute tax return information that must be withheld
under section 552.101 of the Government Code in conjunction with federal law.

The submitted information contains an 1-9 form (Employment Eligibility Verification),
whichis governed by section 1324a of Title 8 of the United States Code. This section,
which is also encompassed by section 552.101, provides that an 1-9 form and "any
information contained in or appended to such form, may not be used for purposes other than
for enforcement 01this chapter" and for enIorcemenfof otlierfederal statutes governing
crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R
§ 274a.2(b)(4). Release of this form in this instance would be "for purposes other than for
enforcement" ofthe referenced federal statutes. Accordingly, we conclude that the 1-9 form,
which we have marked, is confidential and may only be released in compliance with the
federal laws and regulations governing the employment verification system.

Section 552.102 of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref'd n.r.e.), the court ruled
that the test to be applied to information claimed to be protected under section 552.1 02 is the
same as the test formulated by the Texas Supreme Court in Industrial Foundation for
information claimed to be protected under the doctrine of common law privacy as
incorporated by section 552.101 of the Act. See Indus. Found. v. Texas Indus. Accident
Bd., 540 S.W.2d 668,683-85 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). Common law
privacy protects information if(1) the information contains highly intimate or embarrassing
factsthe publication ofwhich would be highly objectionable to a reasonable person, and (2)
the information is not of legitimate concem to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). This office has found that personal
financial information not related to a financial transaction between an individual and a
governmental body is generally protected by common law privacy. See Open Records
DecisionNos, 600 (1992) (public employee's withholding allowance certificate, designation
of beneficiary of employee's retirement benefits, direct deposit authorization, and
employee's decisions regarding voluntary benefits programs, among others, are protected
under common law privacy), 545 (1990) (deferred compensation information, mortgage
payments, assets, bills, and credit history protected under common law privacy), 373 (1983)
(sources ofincome not related to financial transaction between individual and governmental
body protected under common law privacy). See Open Records Decision Nos. 444 at 5-6
(1986) (public has interest in public employee's qualifications and performance and the
circumstances ofhis resignation or termination), and 405 at 2-3 (1983) (public has interest
in manner in which public employee performs his job). We have marked the personal
financial information that is excepted from disclosure under section 552.102 of the
Government Code. .

Section 552.117(a)(2) excepts from public disclosure a peace officer's home address and
telephone number; social security number, and family member information regardless of
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whether the peace officer made an election under sections 552.024 ofthe Government Code.'
The city must withhold those portions ofthe records that reveal the officer's home addresses,
home telephone numbers, whether he has family members, and social security number. We
have marked these documents accordingly. We note that a post office box number is not a
"home address" for purposes of section 552.117. See Gov't Code § 552.117; Open Records
Decision No. 622 at 4 (1994) (legislative history makes clear that purpose ofsection 552.117
is to protect public employees from being harassed at home) (citing House Committee on
Stafe Affairs.Bill Analysis, H.B.1976, 69th Leg. (1985)) {emphasis added).

In summary, in conjunction with section 552.101 ofthe Government Code the city must
withhold (1) the marked medical record in accordance with the MPA; (2) the tax return
information we have marked under section 6103(a) of title 26 of the United States Code;
and (3) the 1-9 form we have marked under section 1324(a) oftitle 8 of the United State
Code. The city must withhold the personal financial information that we have marked under
section 552.102 of the Government Code. The city must withhold the information that we
have' marked under section 552.117(a)(2) of the Government Code. The remaining
submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited J

from asking the attorneygeneral to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

2Section 552.1l7(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure.
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental

,body. ld. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

,

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Henisha D. Anderson
Assistant Attorney General
Open Records Division

HDAlmcf

Ref: ID# 302515

Ene. Submitted documents

c: Ms. Melissa Martin
306 Main Street, 3rd Floor
Houston, Texas 77002
(w/o enclosures)


