ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 21, 2008

Ms. Carol Longoria

Public Information Coordinator
The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2008-02360

Dear Ms. Longoria:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter-552 of the Government Code. Your request was
assigned ID# 302636.

The University of Texas at Austin (the “university”) received a request for eight categories
of information relating to the McDonald Observatory, HETDEX, and the VIRUS Instrument.
You claim that information encompassed by items 1, 2, 5, and 6 of the request is excepted
from disclosure under sections 552.101 and 552.104 of the Government Code. We have
considered the exceptions you claim and have reviewed the information you submitted. We
also have considered the comments that we received from the requestor.! To the extent that
the university has not already released any other information that is responsive to this
request, any such information must be released immediately.? See Gov’t Code §§ 552.221,

301, .302; Open Records Decision No. 664 (2000).

1See Gov’t Code § 552.304 (any person may submit written comments stating why information at issue
in request for attorney general decision should or should not be released).

*We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This exception encompasses information that other statutes make confidential.
Youraise section 552.101 in conjunction with section 51.914 of the Education Code, which

provides in part:

In order to protect the actual or potential value, the following information
shall be confidential and shall not be subject to disclosure under [the Act] or
otherwise:

(1) all information relating to a product, device, or process, the
application or use of such a product, device, or process, and all
technological and scientific information (including computer
programs) developed in whole or in part at a state institution of higher
education, regardless of whether patentable or capable of being
registered under copyright or trademark laws, that have a potential for
being sold, traded, or licensed for a fee; [or]

(2) any information relating to a product, device, or process, the
application or use of such product, device, or process, and any
technological and scientific information (including computer
programs) that is the proprietary information of a person, partnership,
corporation, or federal agency that has been disclosed to an institution
of higher education solely for the purposes of a written research
contract or grant that contains a provision prohibiting the institution
of higher education from disclosing such proprletary information to
third persons or parties[.] '

Educ. Code § 51.914(1)-(2). As noted in Open Records Decision No. 651 (1997), the
leglslature is silent as to how this office or a court is to determine whether particular
scientific information has “a potential for being sold, traded, or licensed for a fee.”

Furthermore, whether particular scientific information has such a potential is a question of
fact that this office is unable to resolve in the opinion process. See id. Thus, this office has
stated that in considering whether requested information has “a potential for being sold,
traded, or licensed for a fee,” we will rely on a university’s assertion that the information has
this potential. See id.; but see id. at 10 (university’s determination that information has -
potential for being sold, traded, or licensed for fee is subject to judicial review). We note
that section 51.194 is not applicable to working titles of experiments or other information
that does not reveal the details of the research. See Open Records Decision Nos. 557 at 3

(1990), 497 at 6-7 (1988).

You explain that HETDEX is an acronym for the Hobby Eberly Telescope Dark Energy
Experiment and that VIRUS is an acronym for the Visible Integral-Field Replicable Unit
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Spectrograph. You inform us that HETDEX is an ongoing project to upgrade the Hobby
Eberly Telescope (the “HET”) and that the VIRUS instrument is being constructed to utilize
the upgraded HET to conduct a major survey of galaxies. You argue that the submitted
information divulges details of these research projects and that release of the information
would reveal the substance of the research and permit third parties to appropriate it. You
contend that the information at issue has the potential for being sold; traded or licensed for
afee. Having considered your arguments and reviewed the information at issue, we conclude
that sections 3 through 5, 7, and 8 of the project description are confidential under
section 51.914(1) of the Education Code and must be withheld from the requestor on that
basis under section 552.101 of the Government Code. You have not established, however,
and it does not otherwise appear to this office that any of the remaining information reveals
the details of research or is otherwise subject to section 51.914(1). Likewise, you have not -
demonstrated that any of the remaining information falls within the scope of
section 51.914(2). We therefore conclude that the university may not withhold any of the
remaining information under section 552.101 in conjunction with section 51.914.

You also raise section 552.104 of the Government Code, which excepts from disclosure
“information that, if released, would give advantage to a competitor or bidder.” Gov’t Code
§ 552.104(a). This exception protects a governmental body’s interests in competitive
bidding situations. See Open Records Decision No. 592 (1991). Section 552.104 requires
a showing of some actual or specific harm in a particular competitive situation; a general
allegation that a competitor will gain an unfair advantage will not suffice. See Open Records
Decision No. 541 at 4 (1990). Section 552.104 does not protect information relating to
competitive bidding once a contract has been awarded and is in effect. See Open Records
Decision Nos. 306 (1982), 184 (1978).

You state that the HETDEX project will involve competitive bidding for a series of contracts
- at some unspecified point in the future. You contend that release of the. remaining
information would interfere with the university’s ability to benefit from the bidding process.
However, because costs and circumstances would change for future contracts, the assertion
that release of the requested information might give a competitor an unfair advantage on
future contracts is entirely too speculative. See Open Records Decision No. 509 at 5 (1988).
Thus, we conclude that the university may not withhold any of the remaining information on
the basis of the competitive bidding aspect of section 552.104.

This office also has held that a governmental body may seek protection as a competitor in -
the marketplace under section 552.104 and avail itself of the “competitive advantage™ aspect
of this exception if it can satisfy two criteria. See Open Records Decision No. 593 (1991).
First, the governmental body must demonstrate that it has specific marketplace interests. See
id. at 3. Second, the governmental body must demonstrate a specific threat of actual or
potential harm to its interests in a particular competitive situation. See id. at 5. Thus, the
question of whether the release of particular information will harm a governmental body’s .
legitimate interests as a competitor in a marketplace depends on the sufficiency of the
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governmental body’s demonstration of the prospect of specific harm to its marketplace
interests in a particular competitive situation. See id. at 10. A general allegation of aremote
possibility of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988).

You state that the university and its partners in the HETDEX project are in competition for
grant funding essential to the survival and completion of the project. You contend that
release of the remaining information would benefit the university’s competitors and
compromise its position in the marketplace. Having considered your arguments, we find that
you have demonstrated that the university has specific marketplace interests. You have not
sufficiently demonstrated, however, that release of the remaining information would harm
the university’s marketplace interests in this competitive situation. We therefore conclude
that the university may not withhold any of the remalmng information under section 552.104
of the Government Code.

In summary, the university must withhold sections 3 through 5, 7, and 8 of the project
description under section 552.101 of the Government Code in conjunction with
section 51.914 of the Education Code. The rest of the submitted information must be

released.

This letter ruling is limited to the particular records at issue in this request and limited to the
~facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any-other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

P-lease remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling. :

Jamies W. Morris, Il
Assistant Attorney General
Open Records Division

JWM/ma
Ref: ID# 302636
Enc: Submitted documents

c: Mr. K. Russell Peterman
Peterman Consulting Associates LLC
806 Fork Ridge Path
Round Rock, Texas 78665
(w/o enclosures)




