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Dear Mr. Tanguma:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 303064. .

The Faith Family Academy (the "academy"), which you represent, received a request for the
investigation filf] and any witness statements related toa sexual harassment complaint filed
by the requestor's client. You state you have provided the requestor with most of the
requested information. You claim that the submitted information is excepted from disclosure
Under sections 552.101 and 552.103 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.103 provides, in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden ofproviding relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found, 958S.W.2d 479 (Tex.
App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex.
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); see also Open Records DecisionNo. 551
at 4 (1990). Both elements of the testmust be met in order for information to be excepted
from disclosure under section 552.103. Id.

Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation is reasonably
anticipated, the governmental body must furnish concrete evidence that litigation involving
a specific matter is realistically contemplated and is more than: mere conjecture. Id.
Concrete evidence to support a claim that litigation is reasonably anticipated may include,
for example, the governmental body's receipt of a letter containing a specific threat to sue
the governmental body from an attorney for a potential opposing party. Open Records
Decision No. 555 (1990); see Open Records Decision No. 518 at5 (1989) (litigation must
be "realistically contemplated"). This office has also found that a pending Equal
Employment OpportunityCommission ("EEOC") complaintindicates litigation is reasonably
anticipated. Open Records Decision Nos. 386 at 2 (1983), 336 at 1 (1982),281 at 1 (1981).
On the other hand, this office has determined that ifan individual publicly threatens to bring
suit against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records DecisionNo. 331 (1982). Further,
the fact that a potential opposing party has hired an attorney who makes a request for
information does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You state that the requestor is an attorney who represents the person who is the subject ofthe
information at issue. You assert that the academy reasonably anticipates litigation involving
the requestor's client because the requestor "has stated that he is moving forward with a
complaint against the [a]cademy with the EEOC and/or Office of Civil Rights." As
previously stated, this office has held that filing a complaint with the EEOC indicates that
litigation is reasonably anticipated. You have not informed us, however, that the requestor
has actually filed a complaint with the EEOC or otherwise taken any concrete steps toward
the initiation of litigation. See ORD 331. Consequently, you have not established that the
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academy reasonably <:mticipated litigation when it received the request for information.
Accordingly, the academy may not withhold any of the submitted information under
section 552.103 of the Govenunent Code.

Section 552.101 of the Govenunent Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses the common-law right ofprivacy, which
protects information if(1) the information contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd, 540 S.W.2d 668,685 (Tex. 1976). InMoralesv. Ellen, 840 S.W.2d 519 (Tex. App.-El
Paso 1992, writ denied), the court addressed the applicability of the common-law privacy
doctrine to files of an investigation of allegations of sexual harassment. The investigation
files in Ellen contained individual witness statements, an affidavit by the individual accused
ofthe misconduct responding to the allegations, and conclusions ofthe board ofinquiry that
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release ofthe
affidavit ofthe personunder investigation and the conclusions ofthe board ofinquiry, stating ..
that the public's interest was sufficiently served by the disclosure of such documents. Id.
In concluding, the Ellen court held that "the public did not possess a legitimate interest in the .
identities ofthe individual witnesses, nor the details oftheirpersonal statements beyond what
is contained in the documents that have been ordered released." Id.

Thus, ifthere is an adequate summary ofan investigation ofalleged sexual harassment, the
investigation summarymust be released along with the statement ofthe accused under Ellen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983),339 (1982). Ifno adequate summary ofthe investigation exists,
then all ofthe information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Because
conimon-law privacy does not protect information abou( a public employee's alleged
misconduct on the job or complaints made about a public employee's job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983),230 (1979), 219
(1978).

You state you have provided to the requestor the statement ofthe person accused ofsexual
harassment and the statement ofthe alleged victim, who is the requestor's client. See Gov't
Code § 552.023 (providing that "[a] person or a person's authorized representative has a
special right of access, beyond the right of the general public, to information held by a
govenunental body that relates to the person and that is protected from public disclosure by
laws intended to protect that person's privacy interests."). The submitted information
consists only of witness statements pertaining to the investigation into alleged sexual
harassment. Consequently, because you have not informed us that an adequate summary of
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the investigation exists, the submitted documents relating to the allegations of sexual
harassment must generally be released with the identities of the witnesses redacted.
Therefore, the academy must withhold the identifying information of the witnesses, which
we have marked, under section 552.101 of the Government Code in conjunction with
common-lawprivacy and the holding inEllen. The remaining informationmustbe released. 1

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the' governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the.
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release. all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the gove:r:nmental body
will either release the public records promptly pursuant to section 552.221(a) of the "
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney.' Id. § 552.3215(e). .

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

1We note that because the requestor has a special right ofaccess to his client's identifying information
in the information being released in this instance, the academy must again seek a decision from this office if
it receives another request for the same information from another requestor.
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~6,W~,",-
Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/ma

Ref: ID# 303064

Enc. Submitted documents

c: Mr. Michael J. Currie
Attorney at Law
Texas Classroom Teachers Association
P.O. Box 1489
Austin, Texas 78767
(w/o enclosures)


