ATTORNEY
GREG ABBOTT

February 28, 2008

Ms. Teresa J. Brown

Senior Open Records Assistant
City of Plano Police Department
P. O. Box 860358

Plano, Texas 75086

OR2008-02702

Dear Ms. Brown:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 303255.

The Plano Police Department (the “department”) received a request for any records
pertaining to the specified arrest of a named individual. You claim that the submitted police
report is excepted from disclosure under section 552.101 ofthe Government Code. We have
considered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses former section 51.14 of the Family Code.
Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d) of the Family Code
provided for the confidentiality of juvenile law enforcement records. Law enforcement
records pertaining to conduct occurring before January 1, 1996, are governed by the former
section 51.14(d), which was continued in effect for that purpose. Act of May 27, 1995, 74th
Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591. The submitted police report
concerns juvenile conduct that occurred prior to January 1, 1996. Therefore, this report is
generally confidential under the former section 51.14(d) of the Family Code.

We note, however, that the requestor is a recruiter for the United States Air Force (the “Air .

Force”), and the requestor states that the named individual at issue in the report is a potential
enlistee in the Air Force. The United States Department of Defense (the “DoD”) is
authorized to perform background investigations of persons seeking to enlist to determine
the eligibility of applicants for acceptance into armed services. 5 U.S.C. § 9101(b)(1)(C);
see also id. § 9101(a)(6)(A) (DoD is a covered agency for purposes of section 9101). The
Air Force has a right to the criminal history record information (“CHRI”) of state and local
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criminal justice agencies when its investigation is conducted with the consent of the
individual being investigated. Seeid. § 9101(b)(1), (c); see also 10U.S.C. § 111(b)(8) (DoD
includes the Department of the Air Force). CHRI is defined as “information collected by
criminal justice agencies on individuals consisting of identifiable descriptions and notations
of arrests, indictments, informations, or other formal criminal charges, and any disposition
arising therefrom, sentencing, correction supervision and release,” but does not include
“identification information such as fingerprint records to the extent that such information
does not indicate involvement in the criminal justice system” or “records of a State or
locality sealed pursuant to law from access by State and local criminal justice agencies of
that State or locality.” 5 U.S.C. § 9101(a)(2).

Federal law provides that the Air Force’s right of access to CHRI preempts state
confidentiality provisions. Zd. § 9101(b)(4) (section 9101 “shall apply notwithstanding any
other provision of law . . . of any State”). We conclude that the Air Force’s right of access
under federal law preempts the state confidentiality provision you claim. See English v.
General Elec. Co., 496 U.S. 72, 79 (1990) (noting that state law is preempted to extent
it actually conflicts with federal law); see also La. Pub. Serv. Comm’n v. FCC, 476
U.S. 355, 369 (1986) (noting that federal agency acting within scope of its congressionally
delegated authority may preempt state regulation). However, federal law also provides that
the Air Force’s right of access is contingent on receiving written consent from the individual
under investigation for the release of such CHRI. See 5 U.S.C. § 9101(c). In this instance,
the requestor has provided signed, written consent from the individual at issue for release
of the submitted report. Thus, the department must release the submitted police report to the
Air Force requestor under section 9101(c) of title 5 of the United States Code.'

This Ietter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances. ~

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. 7d. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.

Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the .

governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
1d. § 552.321(a).

'We note that, in the event the department receives another request for this information from someone
other than this requestor, the department must again ask this office for a ruling.
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
- Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also ﬁle a complamt with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W. 2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the .
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
~ of the date of this ruling.

Smcerely,

Reg Hargrove
Assistant Attorney General
Open Records Division

RIH/eeg
Ref: ID# 303255
Enc. Submitted documents

c: ‘Tsgt Robert M. Keyes, OA Recruiter
3030 Matlock Road, Suite 210
Arlington, Texas 76015
(w/o enclosures)




