
ATTQRNEY GENERAL OF TEXAS

GREG ABBOTT

March 14, 2008

Ms. Pamela Smith
Assistant General Counsel
Texas Depaliment of Public Safety
P.O. Box 4087
Austin, Texas 78773-0001

0R2008-03452

Dear Ms. Smith:

You ask whether celiain information is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was
assigned ID# 304619.

The Texas Department of Public Safety (the "department") received a request for all
information pertaining to a traffic accident. You indicate that you will release a portion of
the requested information. You claim that the submitted infonnation is excepted from
disclosure under section 552.103 of the Gove111ment Code. We have considered the
exception you claim and reviewed the submitted inf01111ation.

,/

Initially, we note that a portion of the submitted information is subject to section 552.022
of the Govemment Code. Section 552.022(a) provides in Pali:

(a) the following categories ofinfonnation are public information and not
excepted from required disclosure under this chapter unless they are
expressly confidential under other law:

(5) all working papers, research material, and infonnation used to
,estimate the lieed for or expenditure of public funds or taxes by a
govemmental body, on completion of the estiinate[.]

Gov't Code § 552.022(a)(5). The submitted infonnation includes completed estimates
subject to section 552.022. The department must release this information unless it is
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expressly confidential under other law. You claim that the submitted information is
excepted,fl.-om disclosure under section 552.103 of the Govemment Code. We note that
section 552.103 is a discretionary exception that protects the govemmenta1 body's interests
and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex.App.-Dallas 1999, no pet.) (govemlhental body may waive
section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to
section 552.103 may be waived). As such, the depmiment may not withhold the information
that is subject to section 552.022 under section 552.103.

We now address yo~ argument under section 552.103 for the information not subject to
section 552.022. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a govemmental body or an
officer or employee of a govemmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipat~d on the date that the requestor applies to the officer for public

. information for access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). A govemmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the govemmental body receives the request
for infonnation, and (2) the infonnation at i~sue is related to that litigation. See Thomas v.
Corriyn, 71 S.W.3d473, 4~7 (Tex.App.-Austin 2002, no p~t.); Univ. ofTex. Law Sch. v. Tex.
LegalFound. , 958 S.W.2d479, 481 (Tex.App.-Austin 1997,nopet.);Heardv. Houston Post
Co., 684 S.W.2d 210, 212 (Tex.App.-Houston [1 st Dist.] 1984, writ ref'd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The govemmental body must meet both prongs of
this test for information to be excepted under section 552.103(a). See ORD 551 at 4.

The question of whether litigation is reasonably anticipated must be detelmined on a case
by-case. basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the govemmental body must fumish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. fd. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the govemmental body's receipt ofa letter containing a specific
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threat to sue the governmental body from an attorney for a potential opposing party. 1 Open
Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation
must be "realistically contemplated"). On the other hand, this office has determined that if
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reason.ably anticipated. See
Open Records Decision No.331 (1982). Further, the fact that a potential opposing party has
hired an attorney who makes a request for infornlation does not establish that litigation is
reasonably anticipated. Open Records Decision No. 361 (1983).

In this instance, you state that the requestor is an attorney representing a potential opposing
party. In addition, you note the requestor asked the department to preserve the same
information he has requested. You contend that there would be "no reason to request the
preservation ofthese records except to insure that any potential evidence needed for a future
lawsuit is not destroyed." However, we deternline that you have failed to demonstrate that
the opposing party has taken any concfete steps toward the initiation oflitigation. Therefore,
you have not established that the department reasonably anticipated litigation when it
received the request for information. See generally Open Records Decision No. 452
at 4 (1986) (whether litigation is reasonably anticipated must be deternlined on case-by-case
basis). Accordingly, the department may not withhold the submitted information under
'section 552.103 of the Government Code.

We note, however, that the submitted infonnation contains criminal history record
information ("CHRI").ZSection 552.101 excepts from disclosure "infornlation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses CHRI generated by the National Crime
Information Center ("NCIC") or by the Texas Crime Infonnation Center ("TCIC"). Title 28,
part 20 ofthe Code ofFederal Regulations governs the release ofCHRI that state agencies
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI
it generates. ld. Section 411.083 of the Government Code deems confidential CHRI that
the department maintains, except that the department may disseminate this infonnation as
provided in chapter 411, subchapter F ofthe Government Code. See GOy't Code § 411.083.
Sections 411.083(b)(1) and411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice

I In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
EmploymentOpportunity Conm1ission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and tlu'eatened to sue ifthe payments were not made promptly, see Open
Records Decision No, 346 (1982); and tlu'eatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).

2 The Office of the Attorney General will raise mandatOlY exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRl from the department or
another criminal justice agency; however, those entities may not release CHRl except as
provided by chapter 411. See generally id. §§ 411.090-411.127. We note that because the
laws that govern the dissemination ofinfonnation obtained from NCIC and TCIC are based
on both law enforcement and privacy interests, the CRRI of a deceased individual that is
obtained from a criminal jlistice agency may be disseminated only as pennitted by
subchapter F of chapter 411 of the Government Code. See ORD 565 at 10-12. Thus, any
CRRI generated by the federal government or another state may not be made available to the
requestor except in accordance with federal regulations. See ORD 565. Therefore, the
department must, withhold the CHRl we have marked under section 552.101 of the
Government Code in conjunction with federal law and subchapter F of chapter 411 of the
Government Code.

The infornlation also contains a peace officer's personal infornlation. Section 552.1175
provides in pertinent part:

. .
(b) Infonnation that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the·
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the infonnation relates:

(1) chooses to restrict public access to the infonnation; and

(2) notifies the governmental body ofthe individuals's choice
on a fonn provided by the governmental body, accompanied
by evidence of the individual's status..

Gov't Code § 552.1175(b). If the peace officer at issue notifies the depatiment that he
chooses to keep his personal information confidential in accordance with
·section 552.ll75(b)(2), the depatiment must withhold his personal infonnation pursuant to
section 552.1175.

The submitted infornlation also contains Texas motor vehicle record infonnation.
Section 552.130 of the Government Code excepts from disclosure infonnation that relates
to "a motor vehicle operator's or driver's license or pennit issued by an agency of this state
[or] a motor vehicle title or registration issued by an agency of this state[.]" Gov't
Code § 552. 130(a)(1), (2). The department must withhold the infonnation we have marked
under section 552.130. You have also submitted compact discs containing photographs
which contain Texas license plate numbers. The department must withhold those portions
of the photographs that reveal Texas license plate numbers under section 552.130.
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In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The department must withhold the peace officer's personal infornlation
ifthe peace officer notifies the department that he chooses to keep his personal information
confidential in accordance with section 552.1175(2). Finally, the department must withhold
the Texas motor vehicle record information we have marked, as well as any infonnation
contained in the photographs on the submitted compact discs under section 552.130. The
remaining infornlation must be released.3

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers impoliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, govemmental bodies are prohibited
from asking the attomey general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
govemmental body wants to challenge this ruling, the govemmental body must file suit in .
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
govemmental body does not comply with it, then both the requestor and the attomey
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or pali of the requested
information, the govemmental body is responsible for taking the next step. Based on the
statute, the attomey general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govemment Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govemment Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Goveil1ment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the govemmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

3 We note that the information being released contains social security numbers. Section 552.147(b)
. of the Govemment Code authorizes a govermnental body to redact a living person's social security number

from public release without the necessity of requesting a decision from this office under the Act. Gov't
Code § 552.147(b).
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Please remember that under the Act the release of infornation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~.

Chris Schulz
Assistant Attorney General
Open Records Division

CS/mcf

Ref: ID# 304619

Ene. Submitted documents

c: Mr. Willie Schmerler
Scanlan, Buckle & Young, P.C.
602 West 11 th Street
Austin, Texas 78701-2099
(w/o enclosures)


