
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 17,2008

Mr. Miguelangel Matos
Denton, Navarro, Rocha & Bernal, P.C.
2517 North Main Avenue
San Antonio, Texas 78212

0R2008-03516

Dear Mr. Daniel:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequest was
assigned ID#'304983.

The City of Jourdanton (the "city"), which you represent, received a request for the
personnel file of a named peace officer. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.111, 552.115, 552.117; 552.130,
552.140, and 552.147 of the Government Code.' We have considered the exceptions you
claim and reviewed the submitted information.

Initially, we note that some ofthe information at issue has been previously addressed by this
office in Open Records Letter No. 2008-00921 (2008). In that instance, the city received a
request for the same personnel file that is at issue here. We presume that the pertinent facts
and circumstances have not changed since the issuance of this prior ruling. Thus, we
determine that the city must continue to rely on this prior ruling with respect to any
information requested in that instance that is also at issue here. See Open Records Decision
No. 673 (2001) (governmental body may rely on previous determination when the records
or information at issue are precisely the same records or information that were previously

I Although you assert section 552.1175, the proper exception in this instance is section 552.117 ofthe
Government Code because section 552.117 applies to information the city maintains as the employer of the
officer at issue. .
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submitted to this office pursuant to section 552.301(e)(1)(D); the governmental body which
received the request for the records or information is the same governmental body that
previously requested and received a ruling from the attorney general; the prior ruling
concluded that the precise records or information are or are not excepted from disclosure
under the Act; and the law, facts, and circumstances on which the prior ruling was based
have not changed since the issuance ofthe ruling). To the extent additional information has
been added to the personnel file since the prior request and was therefore not addressed in
Open Records Letter No. 2008-00921, we will address your arguments against disclosure.

You assert that a portion ofthe submitted information is excepted under section 552.101 of
, the Government Code. Section 552.101 excepts from disclosure "information considered

to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information made confidential by other statutes.
Section 1701.454 of the Occupation Code governs the release of reports or statements
submitted to the Texas Commission on Law Enforcement Officer Standards and Education
("TCLEOSE") and provides as follows:

(a) A report or statement submitted to the [TCLEOSE] under this subchapter
is confidential and is not subject to disclosure under Chapter 552,
Government Code, unless the person resigned or was terminated due to
substantiated incidents ofexcessive force or violations ofthe law other than
traffic offenses.

(b) Except as provided by this section, a [TCLEOSE] member or other
person may not release the contents ofa report or statement submitted under
this subchapter. The report or statement may be released only by the
[TCLEOSE] employee having the responsibility to maintain the report or
statement and only if:

(1) the head of a law enforcement agency or the agency head's
designee makes a written request on the agency's letterhead for the
report or statement accompanied by the agency head's or designee's
signature; and .

(2) the person who is the subject ofthe report or statement authorizes
the release by providing a SW0111 statement on a form supplied by the
commission that includes the person's waiver of liability regarding
an agency head who is responsible for or who takes action based on
the report or statement.

Occ. Code § 1701.454. The city states the submitted information includes a Report of
Separation of License Holder ("F-5") and an L-1 form. A L-1, Report of
Appointment/License Application, however, is not a report required to be filed with
TCLEOSE under subchapter J of chapter 1701. Thus, a L-1 f01111 is not confidential under
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section 1701.454. Upon review of the submitted information, we found no F-5 forms that
are confidential under section 1701.454 ofthe Occupations Code. Therefore, no portion of
the submitted information may be withheld under section 552.iOl in conjunction with
section 17010454 ofthe Occupations Code.

Next, the city argues that a portion of the responsive information must be withheld under
common-law privacy. Section 552.101 ofthe Govemment Code encompasses the common
law right of privacy, which protects information if it (1) contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) is not of legitimate concem to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. In addition, this office has found that the following
types of information are excepted from required public disclosure under common-law
privacy: some kinds ofmedical information or information indicating disabilities or specific
illnesses, see Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps); and identities of victims of sexual abuse, see Open Records Decision
Nos. 440 (1986), 393 (1983), 339 (1982). Further, this office has found that financial
information relating only to an individual ordinarily satisfies the first requirement ofthe test
for common-law privacy, but that there is a legitimate public interest in the essential facts
about a financial transaction between an individual and a govemmental body. See Open
Records Decision Nos. 600 (1992) (finding personal financial information to include
designation of beneficiary of employee's retirement benefits and optional insurance
coverage; choice of particular insurance carrier; direct deposit authorization; and forms
allowing employee to allocate pretax compensation to group insurance, health care, or
dependent care), 545 at 4 (1990) (attomey general has found kinds of financial information
not excepted from public disclosure by common-law privacy to generally be those regarding
receipt ofgovemmental funds or debts owed to govemmental entities). Generally, however,
the public 'has a legitimate interest in information that relates to public employment and
public employees, and information that pertains to an employee's actions as a public servant
generally cannot be considered beyond the realm of legitimate public interest, especially
those who work in law enforcement. See Open Records Decisions Nos. 562 at 10 (1990)
(personnel file information does not involve most intimate aspects ofhuman affairs, but in
fact touches on matters oflegitimate public concem); 542 (1990); 470 at 4 (1987)(public
has legitimate interest in job qualifications and performance of public employees); 444
at 5-6 (1986) (public has legitimate interest in knowing reasons for dismissal, demotion,
promotion, orresignation ofpublic employees); 423 at 2 (1984) (scope ofpublic employee
privacy is narrow). Upon review, we conclude that the city must withhold the information
we have marked pursuant to section 552.101 of the Govemment Code in conjunction with
common-law privacy. However, you have failed to demonstrate how any of the remaining
submitted information constitutes highly intimate or embarrassing information in which
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there is no legitimate public interest. Therefore, the city may not withhold any of the
remaining information pursuant to section 552.101 in conjunction with common-law privacy.

Next, you argue that a portion of the submitted information may be withheld under
section 552.111 of the Government Code, which excepts from disclosure "an interagency
or intraagency memorandum or letter that would not be available by law to a party in
litigation with the agency." Gov't Code § 552.111. This exception encompasses the
deliberative process privilege. See Open Records Decision No. 615 at 2 (1993). The
purpose of section 552.111 is to protect advice, opinion, and recommendation in the
decisional process and to encourage open and frank discussion in the deliberative process.
See Austin v. City ofSan Antonio,630 S.W.2d 391,394 (Tex. App.-SanAntonio 1982, no
writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those intemal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymakingprocesses
of the governmental body. See ORD 615 at 5. A governmental body's policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure ofinformation about such matters will not inhibit free discussion ofpolicy issues
among agency personnel. Id.; see alsoCity of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations offacts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. ~ 13 at 3 (1982).

After review of the information at issue, we find that it pertains to administrative or
personnel issues that do not rise to the level of policymaking. Therefore, the city may not
withhold any ofthe submitted information under section 552.111 of the Government Code.

Next, you claim a portion of the submitted information must be withheld pursuant to
section 552.115 of the Government Code. Section 552.115 provides in part, "[a] birth or
death record maintained by the bureau ofvital statistics ofthe Texas Department ofHealth
or a local registration official is excepted from the requirements of section 552.021[.]"
Gov't Code § 552.115(a). We note that section 552.115 is applicable only to information
maintained by the Vital Statistics Unit or a local registration official. See Open Records
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DecisionNo. 338 (1982) (finding thatstatutorypredecessor to section552.115 excepted only
those birth and death records which are maintained by the bureau ofvital statistics and local
registration officials.) Because section 552.115 does not apply to information held by the
city, none of the information at issue may be withheld on this basis.

Next, the city argues the peace officer's personal information must be excepted from
disclosure. Section 552.117(a)(2) ofthe Govemment Code excepts from public disclosure
a peace officer's home address and telephone number, social security number, and family
member information regardless of whether the peace officer made an election under
sections 552.024 or 552.1175 of the Government Code.! We have marked information
belonging to the peace officer that must be withheld under section 552.117(a)(2).

The city then raises section 552.130 of the Govemment Code, which provides that
information relating to a motor vehicle operator's license, driver's license, motor vehicle
title, or registration issued by a Texas agency is excepted from public release. Gov't Code
§ 552.130(a)(1), (2). We note that section 552.130 only applies to Texas motor vehicle
record information. Therefore, the city may not withhold out-of-state motor vehicle record
information on this basis. The city must withhold the Texas motor vehicle record
information we have marked under section 552.130.

The city asserts that section·552.140 of the Govemment Code excepts a portion of the
submitted information from disclosure. Section 552.140 provides in relevant part:

(a) This section applies only to a military veteran's Department ofDefense
Fonn DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a govemmental body on or
after September 1, 2003.

Id. § 552.140(a). Section 552.140 provides that a military veteran's DD-214 f01111 or other
military discharge record that is first recorded with or that otherwise first comes into the
possession ofa govemmental body on or after September 1, 2003 is confidential for a period
of seventy-five years and may only be disclosed in accordance with section 552.140 or in
accordance with a court order. See id. § 552.140(a), (b). Upon review of the submitted
information, we found no DD-214 forms that are confidential under section 552.140.
Accordingly, the city may not withhold any of the submitted information under
section 552.140.

In summary, the city must continue to rely on Open Records Letter No. 2008-00921 with
respect to any information requested in that instance that is also at issue here. The city must
withhold the information we have marked pursuant to section 552.101 of the Govemment

2 Section 552.1l7(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure.
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Code in conjunction with common-law privacy. The city must withhold the peace officer's
personal information we have marked under section 552.117 of the Government Code, as
well as the Texas-issued motor vehicle record information we have marked under
section 552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section '552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts: Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attomey general prefers to receive any comments within 10 calendar days
of the date of this ruling,

Sincerely,

C.CJL~k.v-'fYlL~
Chanita Chantaplin-Mcl.elland
Assistant Attomey General
Open Records Division

CC/mcf

Ref: ID# 304983

Ene. Submitted documents

cc: Ms. Patricia Elizabeth Tymrak-Daughtrey
P.O. Box 23
Jourdanton, Texas 78026
(w/o enclosures)


