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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 7, 2008

Ms. J. Middlebrooks

Assistant City Attorney

Criminal Law and Police Section
1400 South Lamar '
Dallas, Texas 75215

OR2008-04595

Dear Ms. Middlebrooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 306601.

The Dallas Police Department (the “department”) received a-request for personnel, public
integrity, and internal affairs information for a specified department officer. We note that
you have redacted social security numbers pursuant to section 552.147 of the Government
Code.! You argue that the information at issue is excepted from disclosure under
sections 552.101, 552.117, 552.130, and 552.136 of the Government Code.”> We have

! Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov’t Code § 552.147.

? Although you also raise section 552.108 of the Government Code, you have provided no argument
explaining how this exception is applicable to the requested information. Therefore, the department has waived
its claim under this exception. Gov’t Code §§ 552.301(e) (governmental body must provide comments
explaining why exceptions raised should apply to information requested); see also Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general).
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considered the exceptions you claim and reviewed the submitted representative sample of
information.’

The department argues that criminal history record information (“CHRI”) it has marked must
be withheld under section 552.101 of the Government Code, which excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. This exception encompasses information that
other statutes make confidential. CHRI obtained from the National Crime Information
Center (the “NCIC”) or the Texas Crime Information Center (the “TCIC”) is confidential
under federal and state law. CHRI means “information collected about a person by a
criminal justice agency that consists of identifiable descriptions and notations of arrests,

.detentions, indictments, informations, and other formal criminal charges and their

dispositions.” Id. § 411.082(2). Federal law governs the dissemination of CHRI obtained
from the National Crime Information Center network. Federal regulations prohibit the
release to the general public of CHRI maintained in state and local CHRI systems. See 28
C.FR. § 20.21(c)1) (“Use of criminal history record information disseminated to
noncriminal justice agencies shall be limited to the purpose for which it was given.”) and
(c)(2) (“No agency or individual shall confirm the existence or nonexjstence of criminal
history record information to any person or agency that would not be eligible to receive the
information itself.”). The federal regulations allow each state to follow its own individual
law with respect to CHRI that it generates. See Open Records Decision No. 565
at 10-12 (1990); see generally Gov’'t Code ch. 411 subch. F. Sections 411.083(b)(1)
and 411.089(a) ofthe Government Code authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. See id. § 411.089(b). You contend that some of the
information at issue consists of CHRI. Upon review, we conclude that the department must
withhold the CHRI that we have marked under section 552.101 of the Government Code in
conjunction with federal law and chapter 411 of the Government Code. You have not
demonstrated, however, that the remaining information at issue constitutes CHRI obtained
from the NCIC or TCIC networks. We therefore conclude that the department may not
withhold the remaining information you have marked under section 552.101 of the
Government Code in conjunction with federal law or subchapter F of chapter 411 of the
Government Code.

The department then argues a portion of the requested information pertains to juvenile
conduct and thus must be withheld. Section 552.101 also encompasses former section 51.14
of the Family Code. Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d)
provided for the confidentiality of juvenile law enforcement records. Law enforcement

¥ We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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records pertaining to conduct occurring before January 1, 1996, are governed by the former
section 51.14(d), which was continued in effect for that purpose. Act of May 27, 1995, 74th
Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591. Some of the information at
issue concerns juvenile conduct that occurred prior to January 1, 1996. Therefore, the
department must withhold the information we have marked under section 552.101 in
conjunction with the former section 51.14(d) of the Family Code.

Next, the department asserts the requested information contains an originating telephone
number and address of a 9-1-1 caller. Section 552.101 also encompasses chapter 772 of the
Health and Safety Code, which relates to local emergency communications districts.
Section 772.318 applies to an emergency 9-1-1 district established in. accordance with
chapter 772, and makes confidential the originating telephone numbers and addresses
of 9-1-1 callers that are furnished by a service supplier. See Open Records Decision
No. 649 (1996). We understand the City of Dallas to be part of an emergency
communication district that was established under section 772.318, and that the 9-1-1
caller’s telephone number and address were provided by a 9-1-1 service provider.* Thus,
based on your representations and our review, we determine that the telephone number and
address you have marked in the information at issue are excepted from public disclosure
under section 552.101 in conjunction with section 772.318 of the Health and Safety Code.

Next, we address the department’s argument that the requested information contains
polygraph information. Section 552.101 also encompasses section 1703.306 of the
Occupations Code, which provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than: '

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process of law.

“Section 772.318 applies to an emergency communication district for a county with a population of
more than 20,000.
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(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section. '

Occ. Code § 1703.306. The requestor does not fall within any of the enumerated categories;
therefore, the department must withhold the polygraph information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code.

The department argues the requested information contains fingerprint information which
must be withheld. Section 552.101 encompasses sections 560.001, 560.002, and 560.003
of the Government Code. These sections govern the public availability of fingerprint
information and provide as follows:

Sec. 560.001. DEFINITIONS. In this chapter:

(1) “Biometric identifier” means a retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry.

(2) “Governmental body” has the meaning assigned by
Section 552.003 [of the Government Code], except that the term
includes each entity within or created by the judicial branch of state
government. '

Sec. 560.002. DISCLOSURE OF BIOMETRIC IDENTIFIER. A
governmental body that possesses a biometric identifier of an individual:

(1) may not sell, lease, or otherwise disclose the biometric identifier
to another person unless:

(A) the individual consents to the disclosure;
(B) the disclosure is required or permitted by a federal statute
or by a state statute other than Chapter 552 [of the

Government Code]; or

(C) the disclosure is made by or to a law enforcement agency
for a law enforcement purpose; and
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(2) shall store, transmit, and protect from disclosure the biometric
identifier using reasonable care and in a manner that is the same as or
more protective than the manner in which the governmental body
stores, transmits, and protects its other confidential information.

Sec. 560.003. APPLICATION OF CHAPTER 552. A biometric identifier
in the possession of a governmental body is exempt from disclosure under
Chapter 552.

Gov’t Code § 560.001-.003. There is no indication that the requestor has a right of access
to this information under section 560.002. Therefore, the department must withhold the
fingerprint information we have marked under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

The department asserts the information at issue contains medical records that must be
‘withheld. Medical records are confidential under the Medical Practice Act (the “MPA”),
subtitle B oftitle 3 of the Occupations Code, which is also encompassed by section 552.101
of the Government Code. ‘See Occ. Code § 151.001. Section 159.002 of the MPA provides,
in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has determined that in governing access to a specific subset
of information, the MPA prevails over the more general provisions of the Act. See Open
Records Decision No. 598 (1991). We have also concluded that when a file is created as the
result of a hospital stay, all of the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Upon review, we find a portion of
the information at issue, which we have marked, constitutes medical records that are
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confidential under the MPA. Thus, the medical records that we have marked must be
withheld in accordance with the MPA. See ORD 598.

Next, we note that the information at issue contains an emergency medical services (“EMS”)
record. This information is subject to section 552.101 in conjunction with section 773.091
of the Health-and Safety Code, which provides in relevant part:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by -
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Based on our review, we conclude that the
information we have marked is confidential under section 773.091. Thus, the department
must withhold the submitted EMS record, which we have marked, pursuant to
section 773.091 of the Health and Safety Code, except as specified by section 773.091(g).
The department next argues that the identities of the confidential informants contained in the

‘information at issue may be withheld pursuant to the common-law informer’s privilege.

Section 552.101 encompasses the common-law informer’s privilege, which has long been
recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim.
App. 1969); Hawthorne v. State, 10 SW.2d 724, 725 (Tex. Crim. App. 1928). It protects
from disclosure the identities of persons who report activities over which the governmental
body has criminal or quasi-criminal law-enforcement authority, provided that the subject of
the information does not already know the informer’s identity. Open Records Decision
Nos. 515 at 3 (1988), 208 at 1-2 (1978). The informer’s privilege protects the identities of
individuals who report violations of statutes to the police or similar law-enforcement
agencies, as well as those who report violations of statutes with civil or criminal penalties
to “administrative officials having a duty of inspection or of law enforcement within their
particular spheres.” Open Records Decision No. 279 at 2 (1981) (citing Wigmore,
Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must be of a violation
of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5.
The privilege excepts an informer’s statement only to the extent necessary to protect the
informer’s identity. See Open Records Decision No. 549 at 5 (1990).
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You state that the confidential informants at issue reported alleged violations of the Penal
Code to the department. Based on your representations and our review, we conclude that
the department has demonstrated the applicability of the common-law informer’s privilege
in this instance. Thus, the department may withhold the information we have marked
pursuant to section 552.101 of the Government Code in conjunction with the informer’s
privilege.

The department argues a portion of the information at issue must be withheld under
common-law privacy. Section 552.101 ofthe Government Code encompasses common-law
privacy, which protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found., 540
S.W.2d at 685. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found that the following types of information are excepted from required
public disclosure under common-law privacy: some kinds .of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps) and identities of victims
of sexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983), 339 (1982). This
office has also found that personal financial information not relating to the financial
transaction between an individual and a governmental body is excepted from disclosure
under common-law privacy. See Open Records Decision No. 600 (1992) (public employee’s
withholding allowance certificate, designation of beneficiary of employee’s retirement
benefits, direct deposit authorization, and employee’s decisions regarding voluntary benefits
programs, among others, protected under common-law privacy). Furthermore, an
individual’s criminal history when compiled by a governmental body may be protected
under common-law privacy. Cf. United States Dep’t of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749 (1989). Generally, however, the public has a legitimate
interest in information that relates to public employment and public employees, and
information that pertains to an employee’s actions as a public servant generally cannot be
considered beyond the realm of legitimate public interest, especially those who work in law
enforcement. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information
does not involve most intimate aspects of human affairs, but in fact touches on matters of
legitimate public concern); 542 (1990); 470 at 4 (1987)(public has legitimate interest in job
qualifications and performance of public employees); 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employees); 423 at 2 (1984) (scope of public employee privacy is narrow). Upon
review of the information at issue, we conclude that it contains information that is protected
by common-law privacy. Accordingly, we have marked the information that must be
withheld under section 552.101 of the Government Code in conjunction with common-law
privacy. However, you have failed to demonstrate the remaining information you have
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marked under this section constitutes highly intimate or embarrassing information of no
legitimate concern to the public, and therefore the department may not withhold this
information on this basis. - '

Next, younote that section 552.117 of the Government Code is applicable to a portion of the
requested information. Section 552.117(a)(2) excepts from public disclosure a peace
officer’s home address and telephone number, social security number, and family member
information regardless of whether the peace officer made an election under sections 552.024
or 552.1175 of the Government Code.> Accordingly, the department must withhold the
information you have marked, as well as the information we have marked, under

section 552.117(a)(2).

The department also argues that a portion of the requested information must be withheld
under section 552.130 of the Government Code, which provides that information relating to
amotor vehicle operator’s license, driver’s license, motor vehicle title, or registration issued
by a Texas agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The
department must therefore withhold the Texas motor vehicle record information you have
marked, as well as the information we have marked, under section 552.130.

Finally, the department argues a portion of the remaining information must be withheld
under section 552.136 of the Government Code, which provides:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to: '

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument. '

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. The department informs us that a police officer’s employee number
is also used as the officer’s credit union account number. Based on this representation, we
agree that the department must withhold the information we have marked under
section 552.136 of the Government Code.

SSection 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure.
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In summary, the department must withhold the CHRI that we have marked under
section 552.101 of the Government Code in conjunction with federal law and chapter 411
of the Government Code. The department must withhold in their entirety the juvenile law
enforcement records we have marked under section 552.101 of the Government Code in
conjunction with section 51.14 of the Family Code. The department must withhold the
telephone number and address you have marked pursuant to section 552.101 of the
Government Code in conjunction with section 772.318 of the Health & Safety Code. The
department must withhold the polygraph information we have marked under section 552.101
of the Government Code in conjunction with section 1703.306 of the Occupations Code.
The department must withhold the fingerprint information we have marked under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code. The department must withhold the medical records we have marked in
accordance with section 552.101 of the Government Code and the MPA. The department
- must withhold the EMS record we have marked under section 552.101 of the Government
Code in conjunction with section 773.091 of the Health & Safety Code. The department
may withhold the confidential informants’ identifying information we have marked pursuant
to section 552.101 of the Government Code in conjunction with the informer’s privilege.
The department must withhold the information we have marked pursuant to section 552.101
of the Government Code and common-law privacy. The department must withhold the
officer’s personal information that you have marked, as well as the information we have
marked, under section 552.117 of the Government Code. The department must withhold the
Texas motor vehicle record information you have marked, as well as the information we
have marked, under section 552.130 of the Government Code. Finally, the department must
withhold the access device numbers we have marked under section 552.136 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
-general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

C Chadaplos Mo

Chanita Chantaplin-McLelland
Assistant Attorney General
Open Records Division

CC/mef
Ref: ID# 306601
Enc. Submitted documents

cc: . Ms. Tanya Eiserer
Dallas Morning News
508 Young Street
Dallas, Texas 75202
(w/o enclosures)




