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April 8, 2008

Mr. William J. Delmore, III
Assistant District Attomey
HalTis County
1201 Franklin Street, Suite 600
Houston, Texas 77002

0R2008-04680

Dear Mr. Delmore:

You ask whether certain infomlation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe 'Govemment Code. Your request was
assigned ID# 306888.

The Harris County District Attomey's Office (the "district attomey") received a request for
the following categories ofinfomlation: 1) the e-mail correspondence ofa named prosecutor
which contains the word "Canadians;" 2) the personnel files of three named prosecutors;
and 3) any written policy guidelines regarding racial and sexual harassment and the use of
office e-mail. You state you will release some responsive information to the requestor. You
claim that some ofthe submitted information is not subj ect to disclosure under the Act. You
also claim that some the submitted infomlation is excepted from disclosure under
sections 552.101 and 552.117 of the Govemment Code. l We have considered your
arguments and reviewed the submitted infonnation.

Initially, you claim that some of the requested e-mails are not subject to the Act. The Act
is only applicable to "public infomlation." See Gov't Code § 552.021. Section 552.002(a)
defines public information as "infomlation that is collected, assembled, or maintained under
a law .or ordinalice or in connection with the transaction of official business: (1) by a
govemmental body; or (2) for a govemmental body and the govemmental body owns the

IAlthough you.initially raised sections 552.103, 552.108, 552.109, and 552.111 of the Government
Code, you have not submitted arguments explaining how these exceptions apply to the submitted information.
Therefore, we presume that you have withdrawn these exceptions. See Gov't Code §§552.301, 552.302.
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information or has a right of access to it." Id. § 552.002(a). Infom1ation that is collected,
assembled, or maintained by a third party may be subject to disclosure under the Act ifit is
maintained for a govemmental body, the govemmental body owns or has a right of access
to the information, and the infom1ation pertains to the transaction of official business. See
Open Records Decision No. 462 (1987).

After reviewing the infom1ation at issue, we agree that some of the e-mai1s in Appendix C·
are purely personal, and thus do not constitute "information that is collected, assembled, or
maintained under a law or ordinance or in connection with the transaction of official
business" by or for the district attomey. See Gov't Code § 552.021; see also Open Records
Decision No. 635 (1995) (statutory predecessor not applicable to personal information
unrelated to official business and created or maintained by state employee involving de
minimis use of state resources). Thus, we conclude that this infom1ation, which we have
marked, is not subject to the Act, and need not be released in response to this request.
However, we determine that the remaining inf01111ation in Appendix C is work related, and
therefore is subject to the Act and may only be withheld if it is excepted from disclosure
under the Act.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statut01y, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses federal statutes. The submitted information
contains 1-9 fonus (Employment Eligibility Verification), which are govemed by
section 1324a of Title 8 of the United States Code. This section provides that an 1-9 f01111
and "any infom1ation contained in or appended to such form, may not be used for purposes
other than for enforcement of this chapter" and for enforcement of other federal statutes
goveming crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8
C.F.R. § 274a.2(b)(4). Release ofthe 1-9 forms in this instance would be "for purposes other
than for enforcement" ofthe referenced federal statutes. Accordingly, we conclude that the
submitted 1-9 fonus are confidential and may only be released in compliance with the federal
laws and regulations goveming the employment verification system.

The remaining submitted infom1ation includes W-4 fom1s, which are also excepted from
disclosure under section 552.101. Section 6103(a) of title 26 of the United States Code
renders tax retum inforn1ation confidential. This tem1 has been interpreted by federal courts
to include any infonnation gathered by the Intemal Revenue Service regarding a taxpayer's
liability under title 26 of the United States Code. Mallas v. Kalak, 721 F. Supp 748
(M.D.N.C. 1989). Because the W-4 forms constitLlte tax return information, the district

. attorney must withhold this infonnation under section 552.101 of the Govemment Code in
conjunction with federal law.

Section 552.101 also encompasses criminal history record information ("CHRI") generated
by the National Crime Infonnation Center or by the Texas Crime Information Center.
Title 28, pali 20 ofthe Code ofFederal Regulations govems the release of CHRI that states
obtain from the federal govemment or other states. Open Records Decision No. 565 (1990).
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The federal regulations allow each state to follow its individual law with respect to CHRI
it generates. Id. Section 411.083 of the Govemment Code deems confidential CHRI that
the Texas Department of Public Safety ("DPS") maintains, except that the DPS may
disseminate this information as provided in chapter 4iI, subchapter F of the Govemment
Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(I). Other entities specified in chapter 411 of the Govemment Code are
entitled to obtain CHRI from DPS or another criminaljustice agency; however, those entities
may not release CHRI except as provided' by chapter 411. See generally id.
§§ 411.090 - .127. However, the definition of CHRI does not include driving record
information maintained by DPS under chapter 521 of the Transportation Code. See
id. § 411.082(2)(B). Upon review, we conclude that the district attomey must withhold the
CHRI we have marked under section 552.101 in conjunction with federal law and
chapter 411 of the Govemment Code.

The remaining info1111ation contains fingerprint infonnation. Chapter 560 ofthe Govemment
Code provides that a govemmental body may not release fingerprint infom1ation except in
certain limited circumstances. See Gov't Code §§ 560.001 (defining "biometric identifier"
to include fingerprints), 560.002 (prescribing manner in which biometric identifiers must be
maintained and circumstances in which they can be released), 560.003 (providing that
biometric identifiers in possession ofgovemmental body are exempt from disclosure under
Act). The district attomey does not inform us, alld the submitted information does not
indicate, that section560.002 permits the disclosure ofthe fingerprint infom1ation at issue.
Therefore, the district attomey must withhold this information, which we have marked,
under section 552.101 of the Govemment Code in conjunction with section 560.003 ofthe
Govemment Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if(1) the infom1ation contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person,
and (2) the information is not of legitimate concem to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). The type ofinfonnation considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
infom1ation relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has also found that personal financial
information not relating to the financial transaction between an individual and a
govemmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (public employee's withholding allowance certificate,
designation of beneficiary of employee's retirement benefits, direct deposit authorization,
and employee's decisions regarding voluntary benefits programs, among others, protected
under common-law privacy). A compilation of an individual's criminal history is also
highly embarrassing information, the publication of which would be highly obj ectionable
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to a reasonable person. Cf Us. Dep't ofJustice v. Reporters C071un. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled sunmlary of infonnation and noted that individual has
significant privacy interest in compilation of one's criminal histOlY). Furthermore, we find
that a compilation of a private citizen's criminal history is generally not of legitimate
concem to the public. Based on your arguments and our review, we find that the submitted
infonnation contains information that is considered highly intimate or embarrassing and is
not oflegitimate concem to the public. Accordingly, the district attomey must withhold the
infonnation we have marked uilder section 552.101 ofthe Govemment Code in conjunction
with common-law privacy. However, no portion of the remaining information is protected·
under c011IDlon-law privacy, and may not be withheld under section 552.101 of the
Govemment Code on this basis.

Section 552.117(a)(1) of the Govemment Code excepts from disclosure the current and
former home addresses, telephone numbers, social security numbers, and falllily member
infonnation ofcurrent or former officials or employees ofagovemmental body who request
that this information be kept confidential under section 552.024 of the Govemment Code.
Gov't § 552.117(a)(1). Whether a particular piece of information is protected under
section 552.117(a)(1) must be detennined at the time the request for itis made. See Open
Records Decision No. 530 at 5 (1989). The district attomey may only withhold infonnation
under section 552.117(a)(1) if the current or f0111ler employees made a request for
confidentiality under section 552.024 prior to the date on which the request for this
infonnation was made. If the individuals at issue timely elected to keep their personal
information confidential, then, with the exception of the infomlation we have marked for
release, the district attomey must withhold the information it has marked and the additional
information we have marked pursuant to section 552.117(a)(1). However, the district
attomey may not withhold this information ifthe employees did not make timely elections
to keep their information confidentia1.2

Next, we note that a pOliion ofthe remaining
i
inf0111lation relates to peace officers who are

employed by a govemmental body other than the district attomey. Section 552.1175 ofthe
Govemment Code provides in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure[.]

2We note that this information contains social security numbers. To the extent this information is not
protected under section 552.117, section 552. 147(b) ofthe Government Code authorizes a govenU11ental body
to redact a living person's social security number from public release withhold the necessity of requesting a
decision from this office under the Act.
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(b) InfonTIation that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
infonTIation relates:

(1) chooses to restrict public access to the infonTIation; and

(2) notifies the gove111mental body of the individual's choice on a
fmID provided by the gove111mental body, accompanied by evidence
of the individual's status.

Gov't Code § 552.ll75(a)(1), (bV Thus, to the extent the telephone numbers we have
marked relate to peace officers who elect to restrict access to the information in accordance
with section 552.1 175(b), they must be withheld from disclosure pursuant to
section 552.1175 ofthe Gove111ment Code.

We note that some of the remaining information is excepted from disclosure under
sections 552.130 arid 552.137 of the Gove111ment Code. Section 552.130 excepts from
disclosure information that "relates to ... a motor vehicle operator's or driver's license or
permit issued by an agency ofthis state [or] a motor vehicle title or registration issued by an
agency of this state." Gov't Code § 552.130. The district att0111ey must withhold the
information we have marked pursuant to section 552.130 of the Gove111ment Code.

Section 552.137 excepts fi'om disclosure "an e-mail address ofa member of the public that
is provided for the purpose of communicating electronically with a gove111mental body"
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded bysubsection (c). See Gov't Code § 552. 137(a)-(c). The e-mail
addresses at issue do not appear to be ofa type specifically excluded by section 552.137(c).
You do not infonTI us that a member ofthe public has affi1111atively consented to the release
ofthe e-mail addresses contained in the submitted materials. Therefore, the district att0111ey
must withhold the e-mail addresses we have marked under section 552.137 of the
Gove111ment Code.

In summary, pursuant to section 552.101 ofthe Gove111ment Code, the district attol11ey must
withhold: (1) the submitted 1-9 fmIDs under section 1324a of title 8 ofthe United States
Code; (2) the submitted W-4 fonTIs in conjunction with section 6103(a) of title 26 of the
United States Code; (3) the CHRI we have marked in conjunction with federal law and
chapter 411 of the Govel11ment Code; (4) the fingerprint infol111ation that we have marked

3The Office of the Attol11ey General will raise mandatory exceptions on behalf of a govel11mental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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in conjunction with section 560.003 ofthe Govemment Code; and (5) the infom1ation that
we have marked in conjunction with conU110n-law privacy. With the exception of the
infonnation we have marked for release, the district attomey must also withhold the
infonnation it has marked, and the additional infom1ation we have marked, under

. section 552.ll7(a)(1) ifthe individuals at issue made timely elections to keep their personal
infonnation confidential. The district attomey must withhold the information we have
marked pursuant to section 552.1175 of the Govemment Code if the individuals at issue
elected to restrict access to the infom1ation in accordance with section 552.1175(b). The
district attomey must withhold the information we have marked pursuant to sections 552.130
and 552.137 of the Govemment Code. The remaining responsive infoTI11ation must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For example, govemmental bodies are prohibited
from asking the att0111P,y general to reconsider this ruling. Gov't Code § 552.301(f). If the
govemmental body wants to challenge this ruling, the govemmental body must file suit in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the govenm1ental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the govemmental body does not appeal this ruling and the
govemmental body does not comply with it, then both the requestor and the attomey
generat have the right to file suit against the govemmental body to enforce this ruling.
ld. § 552.321(a).

If this ruiing requires the govemmental body to release all or part of the requested
infonnation, the govemmental body is responsible for taking the next step. Based on the
statute, the attomey general expects that, upon receiving this ruling, the govemmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govemment Code or file a lawsuit challenging this ruling pUrSUalit to section 552.324 ofthe
Govemment Code. If the govemmental body fails to do one of these things, then the
requestor should report that failure to the attomey general's Open Govemment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
countyattomey. ld. § 552.3215(e).

If this ruling requires or pennits the govemmental body to withhold all or some of the
requested infonnation, the requestor can challenge that decision by suing the govemmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
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be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this mling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~.~
Assistant Attorney General
Open Records Division

ALS/mcf

Ref: ID# 306888

Ene. Submitted documents

c: Ms. Miriam Rozen
StaffReporter
Texas Lawyer
clo Mr. William J. Delmore, III
1201 Franklin Street,·Suite 600
Houston, Texas 77002
(w/o enclosures)


