
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 24, 2008

Ms. Emily D. Newhouse
Schwartz & Eichelbaum, P.c.
4201 West Parmer Lane, Suite A-lOO
Austin, Texas 78727

OR2008-05522

Dear Ms. Newhouse:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 308245.

The Mission Consolidated Independent School District (the "district"), which you represent,
received a request for information pertaining to a named individual. You claim that the
submitted information is excepted from disclosure under sections 552.101 and 552.130 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

The United States Department of Education Family Policy Compliance Office (the "DOE")
has informed this office that the Family Education Rights and Privacy Act ("FERPA"),
section 1232g of title 20 of the United States Code, does not permit state and local
educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purposes of our
review in the open records ruling process under the Act.' Consequently, state and local
educational authorities that receive' a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that
is, in a form in which "personally identifiable information" is disclosed. See 34 C.F.R.
§ 99.3 (defining "personally identifiable information"). You have submitted for our review,

1A copy of this letter may be found on the attorney general's website, available at http.z/www.
oag.state.tx.us/opinopenlo g_resources .shtml.
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among other information, redacted education records. Because our office is prohibited from
reviewing education records, we will not address the applicability of FERPA to the
information at issue? Such determinations under FERPA must be made by the educational
authority in possession ofthe education records. We will, however, consider the applicability
of your claimed exceptions.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information that another statute makes
confidential. You raise section 552.101 in conjunction with section 261.201 (a) ofthe Family
Code, which provides as follows:

The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing services as a result
of an investigation.

Fam:. Code § 261.201(a). We note that the district is not an agency authorized to conduct a
chapter 261 investigation. See id. § 261.103 (listing agencies that may conduct child abuse
investigations). However, Exhibit D contains reports of alleged or suspected abuse made to
the Child Protective Services Division of the Texas Department of Family and Protective
Services ("CPS") and other information used or developed in an investigation by CPS. Upon
review; we find that this information is within the scope of section 261.201 of the Family
Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute). You do not "
inform us that the district has adopted a rule that governs the release of this type of
information. We therefore assume no such rule exists. Given this assumption, we conclude
that the information in Exhibit D is confidential pursuant to section 261.201 of the Family

2In the future, if the district does obtain parental consent to submit unredacted education records, and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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Code, and that the district must withhold it in its entirety under section 552.101 of the
Government Code.' See Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Next, we find that some of the information in Exhibit E, specifically, criminal history
information obtained from the Safe Schools Project, is subject to the Fair Credit Reporting
Act (the "FCRA"), 15 U.S.c. § 1681 et seq. Section 22.083 of the Education Code permits
the district to obtain criminal history record information from a private entity that is a
consumer reporting agency governed by the FCRA. See Educ. Code § 22.083(a-l)(3). We
understand that the Safe Schools Project is a consunier reporting agency that furnishes,
reports to the district to be used for employment purposes. See 15 U.S.C. § 1681a(f)(defining
"consumer reportingagency"), (h)(defining "employment purposes"). A criminal history
report compiled by a private consumer reporting agency is a "consumer report" under
the FCRA. See ,15 U.S.C. § 1681a(d)(defining "consumer report"); see also
www.ftc.gov/bcplconline/pubs/buspubslcredempl.shtm (discussing Federal Trade
Commission position that "consumer report" includes criminal histories). Section 1681b of
the FCRA permits a consumer reporting agency to furnish a consumer report to a person that
the consumer reporting agency has reason to believe intends to use-the information for
employmentpurposes. See15 U.S.c. § 1681b(a)(3)(B); see also id. § 1681a(b), (d) (defining
"person" and "consumer report"). Section 1681b further provides that "[a] person shall not
use or obtain a consumer report for any purpose unless ... the consumer report is obtained
for a purpose for which the consumer report is authorized to be furnished under this section;
and .. '. the purpose is certified in accordance with section 1681e of this title by a prospective
user of the report through a general or specific certification." Id. § 1681b(f). Section 1681e
provides for the maintenance of procedures by consumer reporting agencies under which
prospective users of consumer reports must identify themselves, certify the purposes for
which they seek information, and certify that the information will be used for no other
purpose. See 15 U.S.C. § 1681e(a); see also Open Records Decision No. 373 at 2 (1983)
(stating that federal law strictly limits distribution of consumer credit reports by credit
reporting agencies). Upon review, we find that the Safe Schools Project reports are
consumer reports for purposes of section 1681b ofthe FCRA. The FCRA does not permit
the disclosure of information in a consumer report for the purpose of responding to a request
for information under the Act. Therefore, we conclude that the information obtained from
these reports, which we have marked, must be withheld from the requestor under
section 552.101 of the Government Code in conjunction with the FCRA.

Section 552.101 also encompasses section 411.097 of the Government Code. Criminal
history record information ("CHRI") generated by the National Crime Information Center
or by the Texas Crime Information Center is confidential. Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations

3As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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allow each state to follow its individual law with respect to CHRI it generates. !d.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety ("DPS") maintains, except that the DPS may disseminate this information as
provided in chapter411, subchapterF of the Government Code. See Gov't Code § 411.083.

A school district may obtain CRRI from the DPS if authorized by section 411.097 and
subchapter C, chapter 22 of the Education Code; however, a school district may not release
CRRI except as provided by section 411.097(d). See id. § 4i 1.097(d); Educ. Code
§ 22.083(c)(1) (authorizing school district to obtain from any law enforcement or criminal
justice agency all CHRIrelating to school district employee); see also Gov't Code § 411.087.
Section 411.087 authorizes a school district to obtain CRRI from the Federal Bureau of
Investigation (the "FBI") or any other criminal justice agency in this state. Id. Thus, any
CRRI generated by the federal government or another state may not be made available to the
requestor except in accordance with federal regulations. See ORD 565. Furthermore, any
CRRI the district obtained from the DPS or any other criminal justice agency in this state
must be withheld under section 552.101 of the Government Code in conjunction with
section 411.097(d) of the Government Code. See Educ. Code § 22.083(c)(1).

You' indicate that the remaining information in Exhibit E is criminal history record
information that is confidential under chapter 411. We agree that the remaining information
in Exhibit E, which we have marked, constitutes CRRI that is confidential under chapter 411
and must be withheld under section 552.101.

You assert that Exhibit F contains information subject to section 552.130 of the Government
Code. Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator's or driver's license or permit issued by
an agency of this state;

(2) a motor vehicle title or registration issued by an agency of this
state; or

(3) a personal identification document issued by an agency of this
state or a local agency authorized to issue an identification document.

Gov't Code § 552.130. Therefore, the district must withhold the information we have marked
in Exhibit F under section 552.130 of the Government Code.

In summary, this ruling does not address the applicability of FERPA to the submitted
information. Should the district determine that all or portions of the submitted information
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consist of "education records" subject to FERPA, the district must dispose of that
information in accordance with FERPA, rather than the Act. The district must withhold the
information in Exhibit D in its entirety under section 552.101 of the Government Code in
conjunction with section 261.201 of the Family Code. The information we have marked in
Exhibit E must be withheld under section 552.101 of the Government Code in conjunction
with the FCRA and chapter 411 of the Government Code. The district must withhold the
information we have marked in Exhibit F under section 552.130 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge; the governmental body must file suit within 10 calendar days.
/d. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the' right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental bodyis responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the

. requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the .
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub~ Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

0f'1<-<O£~
Nancy E. Griffiths .
Assistant Attorney General
Open Records Division

NEGljb

Ref: ID# 308245

Ene. Submitted documents

c: Mr. Ricardo Gonzalez
Oxford & Gonzalez
124 South 12th

P.O. Drawer 630
Edinburg, Texas 78539-78540
(w/o enclosures)


