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GREG ABBOTT

June 2, 2008

Ms. Helen Valkavich
Assistant City Attomey
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283-3966

0R2008-07425

Dear Ms. Valkavich:

You ask whether certain infom1ation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 311489.

The City of San Antonio (the "city") received eight requests from the same requestor for
employment records of three named individuals; e-mail messages sent on celiain city
accounts that mention one of the named individuals; specified performan~ce reviews; and
minutes ofparticular meetings "from September through December 2005." You state that
the requested meeting minutes will be provided to the requestor. You also state that the city
does not have any documents responsive to request number six and to a portion of request
number four. I We understand that the city will redact social security numbers pursuant to

IThe Act does not require a governmental body to release information that did not exist when a reqliest
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. CO/po v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App. - San Antonio 1978, writ dism'd); Open
Records Decision Nos. 605 at 2 (1992),452 at 3 (1986), 362 at 2 (1983). .
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section 552.147 of the Gove111ment Code.2 You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.102, 552.103, 552.107, 552.117,
552.130, and 552.137 of the Gove111ment Code. We have considered the exceptions you
claim and reviewed the submitted information.

We begin by noting that you have marked some of the submitted information as not
responsive to the instant request for information. The city need not release this information
in response to this request and this rulirlg will not address that inf0111iation.

Next, we note that some ofthe information at issue falls within the scope ofsection 552.022
of the Gove111ment Code. Section 552.022 provides in part:

(a) Without limiting tlw amount or kind of infol111ation that is public
information under this chapter, the following categories of information are
public info1111ation and not excepted fl.-om required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a gove111mental body, except as provided by
Section 552.108; [and]

(15) information regarded as open to the public under an
agency's policies[.]

Gov't Code § 552.022(a)(1), (15). In this instance, the submitted infoTI11ation includes
completed evaluations made of, for, or by the city, which are subject to
section 552.022(a)(1). The submittedjob postings, which were posted on the city's web site,
are subject to section 552.02.2(a)(15). Section 552.103 of the Gove111ment Code is a
discretionary exception to disclosure that protects a gove111mental body's interests and may
be waived. See id.§ 552.007; Dallas Area Rapid Transit v. Dallas Mo'rning News, 4
S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (gove111mental body may waive
Gov't Code § 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary
exceptions). As such, section 552.103 is not other law that makes infol111ation confidential
for the purposes of section 552.022. Therefore, tIre city may not withhold any of the
information that is subject to section 552.022 under section 552.103.

2We note that section 552J47(b) of the Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this 'office under the Act.
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You claim that the information that is not subject to section 552.022 is protected under
section 552.103, which provides in part:

(a) Infomlation is excepted from [required public disclosure] if it is
infomlation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Infomlation relating to litigation involving a govermnental body or an
officel: or employee of a govemmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the infomlation.

Gov't Code § 552.l03(a), (c). A govemmental body has the burden ofproviding relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the govemmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the infonnation at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103. See,
Open Records Decision No. 551 at 4 (1990).

You advise that two city employees, in their official capacities, are currently defelidants in
a pending lawsuit filed by the requestor. You have submitted a copy ofthe Plaintiff s Third
Amended Original Petition in Cause No. 2007-CI-00690, filed January 9,2008 in the 57th

Judicial District Court ofBexar County, Texas. Based our review ofyour arguments and the
remaining submitted information, we find that the city was involved in pending litigation on
the date it received the present request. Fmiher, we find that the remaining submitted
information is related to the pending litigation. Therefore, the city may withhold the

, remaining submitted information pursuant to section 552.103.

We note, however, that once infomlation has been obtained by all pmiies to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infomlation that
has either been obtained from or provided to the opposing party in the pending lawsuit is not
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the
applicability of section 552.1 03(a) ends once the litigation has been concluded. Attomey
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). .
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In summalY, the city must release the information subject to section 552.022(a) of the
Government Code. The remaining information may be withheld under section 552.103.3

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detelmination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body~wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
sueh a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the·
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. §552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Governm·ent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should repOli that failure to the attorney general's Open Gove111ment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county att0111ey. Id. § 552.3215(e).,

If this ruling requires or pennits the governmental body to withhold all or some of the
requested infonnation, the requestor can challenge that decision by suing the gove111mental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of infOlmation triggers celiain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infoIDlation are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutOly deadline for

3As our ruling is dispositive, we do not address your remaining arguments.
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contacting us, the attorney general prefers to receive any connnents within 10 calendar days
of the date of this ruling.

Sincerely,

~-1V::V~
Cindy Nettles
Assistant Attomey General
Open Records Division

CN/mcf

Ref: ID# 311489

Enc. Submitted documents

c: Mr. Mark Braswell
3740 Colony Drive
San Antonio, Texas 78230
(w/oenclosures)


