The ruling you have requested has been modified pursuant to a
court order. The court judgment has been attached to this
document.



ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 13,2008

Ms. Leslie McCollom

O’Hanlon, McCollom & Demerath
808 West Avenue

Austin, Texas 78701

OR2008-07450A

Dear Ms. McCollom:

This office issued Open Records Letter No. 2008-07450 (2008) on June 2, 2008. We have
examined this ruling and determined that we made an error. Where this office determines
that an error was made in the decision process under sections 552.301 and 552.306, and that
error resulted in an incorrect decision, we will correct the previously issued ruling. See
generally Gov’t Code § 552.011 (providing that the Office of the Attorney General may issue
adecision to maintainuniformity in application, operation, and interpretation of this chapter).

Consequently, this decision serves as the correct ruling and is a substitute for the dec1s1on

issued on June 2, 2008.

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 311923,

The Austin Independent School District (the “district”), which you represent, received four
requests for information obtained in the course of mandatory criminal background checks on
district employees. Specifically, the Austin American-Statesman requested information
regarding 1) the number of employees with criminal histories broken down by campus, 2) the
specific felony and misdemeanor offenses found, and 3) the number of employees the district
has confirmed that have convictions, separated into felony and misdemeanor convictions.
The Austin American-Statesman submitted a separate request for information regarding 1)
the number of employees fingerprinted and the number of arrests, broken down by felony and
misdemeanor arrests, 2) of those arrested, the number who are teachers, 3) the offenses
found, broken down by campus, and 4) the number of employees fired as a result of the
background checks. KVUE News requested information regarding 1) the number of felony
arrests, out of fifteen felony arrests previously reported by the district, that resulted in a
conviction and 2) a list of all offenses committed by each convicted felon. Finally, KXAN
News requested the results of the background checks conducted on certified educators,
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including the specific felony and misdemeanor offenses found and the campuses where these
educators teach.'

You inform us that the district has previously released district-wide summary data showing
the number of employees’ records reviewed, as of February 20, 2008, and the number of
those records indicating a criminal history, broken down by offense level.> You claim that -
the information originally submitted in Exhibits 8, 9, and 10 is excepted from disclosure
under sections 552.101, 552.102, and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.> We have also received and considered comments from the Texas Department
of Public Safety (“DPS”), the Texas American Federation of Teachers, the Association of
Texas Professional Educators, the Texas Association of School Administrators, the Texas
Association of School Boards, the Texas Classroom Teachers Association, and the Texas
State Teachers Association. See id. § 552.304 (interested party may submit written
comments stating why information should or should not be released).

Initially, you assert that some of the requested information does not exist because the district
is in the process of verifying the criminal history information obtained on each employee, but
the process is not complete. You inform us that this process is to determine whether the
arrests resulted in convictions, and if so, for what offenses and what offense levels.
Specifically, you state that the district “cannot give answers about the number or level of
convictions, whether misdemeanor or felony,” because the information is either unverified,
incomplete, or missing. Additionally, you state that, as of yet, the district has not fired any
employees as a result of the background checks; therefore the district has no information
responsive to this particular request. The Act does not require a governmental body to
release information that did not exist at the time the request for information was received or
create new information in response to a request. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992),452 at 3 (1986), 362 at 2 (1983). We note, however,
that the district has a good faith duty to relate a request to information held by it. Open
Records Decision No. 561 at 8 (1990). We will therefore consider whether the submitted
information is subject to required public disclosure under the Act.

"You inform this office that the Austin American-Statesman clarified its first request, and KVUE News
clarified its request. See Gov’t Code § 552.222(b) (governmental body may communicate with requestor for
purpose of clarifying or narrowing request for information).

%Y ou submitted this information as Exhibit 11 in your original request for a decision.

YWe assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this

office.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t

Code § 552.101. This section encompasses chapter 411 of the Government Code.
Chapter 411 authorizes DPS to compile and maintain criminal history record information
(“CHRI”) from law enforcement agencies throughout the state and to maintain access for
authorized persons to federal criminal history records. See Gov’t Code §§ 411.042, .087.
CHRI is defined as “information collected about a person by a criminal justice agency that
consists of identifiable descriptions and notations of arrests, detentions, indictments,
informations, and other formal criminal charges and their dispositions.” Id. § 411.082(2).

In 2007, the Legislature enacted section 411.0845 of the Government Code, which provides
in pertinent part as follows:

(a) [DPS] shall establish an electronic clearinghouse and subscription service to
provide criminal history record information to a particular person entitled to receive
criminal history record information and updates to a particular record to which the
person has subscribed under this subchapter.

(b) On receiving a request for criminal history record information from a person-
entitled to such information under this subchapter, [DPS] shall provide through the

~ electronic clearinghouse:

(1) the criminal history record information reported to [DPS] or the Federal
Bureau of Investigation relating to the individual who is the subject of the

request; or

(2) a statement that the individual who is the subject of the request does not
have any criminal history record information reported to [DPS] or the Federal

Bureau of Investigation. '

(d) [DPS] shall ensure that the information described by Subsection (b) is provided
only to a person otherwise entitled to obtain criminal history record information
under this subchapter. Information collected under this section is confidential and

is not subject to disclosure under [the Act].

(e) A person entitled to receive criminal history record information under this section
must provide [DPS] with the following information regarding the person who is the
subject of the criminal history record information requested:

(1) the person’s full name, date of birth, sex, Texas driver’s license number
or personal identification certificate number, and social security number;
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(2) arecentelectronic digital image photograph of the personand a complete
set of the person’s fingerprints as required by [DPS]; and

(3) any other information required by [DPS].

Id. § 411.0845(a), (b), (d), (). Pursuant to section 22.083(a-1) of the Education Code, a
school district is authorized to obtain this CHRI from DPS. Educ. Code § 22.083(a-1)(1);
see also Gov’t Code § 411.097.

You state that the district obtained the information in the original Exhibit 8 from the DPS
clearinghouse pursuant to section 411.0845 of the Government Code. You further state that
the district created the original Exhibit 9 by combining information obtained from the
clearinghouse reports with information the district already maintained. You also seek to
withhold the original Exhibit 10 which was created by the district and consists of summary
information separated by campus.” Based on your representations and our review, we find
that the information in Exhibit 8 and the information obtained from the clearinghouse reports .
in Exhibit 9 is confidential under section 411.0845(d) of the Government Code. Therefore,
the district must withhold Exhibit 8 in its entirety and the columns we have marked in
Exhibit 9 under section 552.101 of the Government Code in conjunction with
section 411.0845(d).” Id. § 411.0845(d)(providing that information collected under
section 411.0845 is confidential and not subject to disclosure under the Act). However, the
district has failed to demonstrate how the remaining information in Exhibit 9, as well as the
information in Exhibit 10, constitutes confidential information obtained from the
clearinghouse reports, and this information may not be withheld under section 552.101 on

that basis.

Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Id. § 552.102(a). In Hubertv. Harte-Hanks Texas Newspapers, Inc., 652
S.W.2d 546, 550 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled that the test to
be applied to information protected under section 552.102 is the same test formulated by the
Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976), for information claimed to be protected under the doctrine of
common-law privacy as incorporated by section 552.101 of the Act. Accordmgly, we will
consider the privacy claims under both section 552.101 and 552.102. ‘

“We note that we previously ruled on Exhibit 10 in Open Records Letter No. 2008-06168 (2008). To
the extent the analysis in this ruling conflicts with the analysis in the previous ruling, Open Records Letter No.

2008-06168 is overruled.

>As our ruling is dispositive, we need not address the district’s remaining arguments for Exhibit 8.




Ms. Leslie McCollom - Page 5

Common-law privacy protects information if it (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person and
(2) is not of legitimate concern to the public. See Indus. Found,, 540 S.W.2d at 685. This
office has held that the compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. United States Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489
U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy interest, court
recognized distinction between public records found in courthouse files and local police
stations and compiled summary of information, and notes that individual has significant
privacy interest in compilation of one’s criminal history). Moreover, we find that a
compilation of a private citizen’s criminal history is generally not of legitimate concern to

the public.

The district argues that the remaining information could be used to determine which
individuals have a criminal history. Even if this assertion is true, the information the district
seeks to withhold pertains to district employees, not private citizens. This office has found
that the public has a legitimate interest in information relating to employees of governmental
bodies and their employment qualifications. See Open Records Decision Nos. 562 at 10
(1990), 542 at 5 (1990) (information about the qualifications of a public employee is of
legitimate concern to the public); see also Open Records Decision No. 423 at 2 (1984) (scope
of public employee privacy is narrow). The information at issue was gathered in the course
of conducting mandatory background checks on employees, and presumably. will play a role
in the district’s employment decisions. Accordingly, there is a legitimate public interest in
this information. Therefore, the doctrine of common-law privacy is not applicable in this
instance, and the remaining information may not be withheld on this basis.

Constitutional privacy under section 552.101 protects two kinds of interests: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of a personal matter. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987), 455 at 3-7 (1987). The firstis the
interest in independence in making certain important decisions related to the “zones of
privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education, that have been recognized by the United States Supreme Court. Seé
Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the.
‘public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section -552.101 is reserved for “the most intimate aspects of human affairs.” Id at 8
(quoting Ramie, 765 F.2d at 492). In this instance, the information at issue pertains solely
~ to the job qualifications and conduct of public employees. As such, this information does
not fall within the zones of privacy, nor does it implicate the employees’ privacy interests for
the purposes of constitutional privacy. Accordingly, the district may not withhold any of the
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remaining information on the basis of privacy under section 552.101 or 552.102 of the
Government Code.

Next, section 552.108(a)(2) of the Government Code excepts from disclosure “[iJnformation
held by a law enforcement agency or prosecutor that deals with the detection, investigation,
or prosecution of crime . . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(a)(2). By its terms, section 552.108
applies only to a law enforcement agency or a prosecutor. A school district is not a law

.enforcement agency. Accordingly, the district may not withhold the remaining submitted
information under section 552.108(a)(2) of the Government Code.

In summary, the district need not create new information responsive to the requests or release
information that did not exist when the district received the requests for information. The
district must withhold the information in Exhibit 8 and the information we have marked in
Exhibit 9 that was obtained from the DPS clearinghouse under section 552.101 of the
Government Code in conjunction with section 411.0845 of the Government Code. The
remaining information in Exhibit 9 and the information in Exhibit 10 must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited

from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe"

governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the

statute, the attorney general expects that, upon receiving this ruling, the governmental body

will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental

body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408 411

(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for

costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.
If the governmental body, the requestor, or any other person has questions or comments

about this ruling, they may contact our office. Although there is no statutory deadline for
. contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.
Sincerely,

/(%I/WC Wﬁ %OLM

Tamara L. Harswick
Assistant Attorney General
Open Records Division
TLH/eeg

Ref: ID#311923A

Enc. Submitted documents

Ms. Katie Humphrey
Reporter

Austin American-Statesman
P.O. Box 670

Austin, Texas 78767

(w/o enclosures) .

Ms. Amy Johnston

Austin, Texas 78757
(w/o enclosures)

‘Ms. Laura Heinauer

Staff Writer

Austin American-Statesman
P.O. Box 670

Austin, Texas 78767

(w/o enclosures)

Mzr. Michael Fabac

Anchor/Reporter News Director
KVUE News KXAN Austin News
3201 Steck Avenue 908 West MLK Boulevard

Austin, Texas 78701
(w/o enclosures)
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Mr. Chris Willis Ms. Pamela Smith
Anchor/Reporter - Assistant General Counsel
KXAN Austin News - Texas Department of Public Safety
908 West MLK Boulevard P.O. Box 4087
Austin, Texas 78701 Austin, Texas 78773-0001
(w/o enclosures) - (w/o enclosures)
Mr. Joey Moore Ms. Martha P. Owen
General Counsel Deats, Durst, Owen & Levy, P.L.L.C.
Texas State Teachers Association 1204 San Antonio Street, Suite 203
316 West 12" Street Austin, Texas 78701
- Austin, Texas 78701-1815 (w/o enclosures)
(w/o enclosures)
Ms. Joy Surratt Baskin Mr. Greg Johnson
Texas Association of . Deats, Durst, Owen & Levy, P.L.L.C.
School Boards : 1204 San Antonio St, Suite 203
P.O. Box 400 Austin, Texas 78701
Austin, Texas 78767-0400 (w/o enclosures)
(w/o enclosures) :
Mr. Lance Cain Ms. Julie D. Leahy
Staff Attorney Staff Attorney
Association of Texas Texas Classroom Teachers Association
Professional Educators P.O. Box 1489
305 East Huntland Dr, Suite 300 ~ Austin, Texas 78767
Austin, Texas 78752-3792 (w/o enclosures)

(w/o enclosures)

Ms. Ramiro Canales

Assistant Executive Director

Texas Association of School Administrators

406 East 11" Street

Austin, Texas 78701-2617

(w/o enclosures) : )




CAUSE NO. D-1-GN-08-002186

ASSOCIATION OF TEXAS § INTHEDISTRICT COURT OF
PRORESSIONAL EDUCATORS (ATPE), . '
AUSTIN ATPE, EDUCATION AUSTIN,
TEXAS AFT, AND TEXAS STATE
TBACHERS ASSOCIATION,

Plaintiffs,

Filed in The District Court
of Travis County, Texas

BP JUN 122009

V. .

AUSTIN INDEPENDENT SCHOOL

DISTRICT, .
Defendant/Cross-Plaintiff

and GREG ABBOTT, ATTORNEY -
GENERAL OF TEXAS,
Defendant,

§
§
§
§
§
;
§ TRAVIS COUNTY, TEXAS
§
§
§
§
§
§

8 2615 JUDICIAL DISTRICT
FINAIIJ JUDGMENT
On December 17,2008, a hearing was held .on Plaintiffs Assoclation of Toxas Professional
Educators (ATPE) and Austin ATPE (collsctively, “ATPE Plaintiffs”)’s motion for sommary
judgment, Plaintiffs Bducation Austin, Texas APT, and Texas State ;I‘eaohers Association
(colleotively, “EA Plainiiffs”)’s ,motibn for smﬁmary judgment, Cross-Plaintlff/Defondant Austin
Independent School Distttet’s motion fox summary judgient, and Dofondant Grog Abbott, Aftorney
Goneral of Toxas® motion for summary judgmen.t. The Coutt s} gned an oxder ot the motions, on
Maroh 6, 2009, granting judgmen.t tjor Defondant Attorney General and detiying all re;l‘lefto Plaimlffg
and Cross-Plajuiff, The Court has rotalned Jutlsdiotion of this case until June 19,2009 as a result
of Cross-Plalntlff AISD’s fillng of @ motlon for new itlal, which has been overruled by operation of
law, '
| The Texas Legislature recently passed I—I.'B. 2730, which includes seotion 22.08391 of the

Education Cods, Sectlon 22,08391 is effective immédiately and applies to lnformatlon collected,

34

Amalla Rodriguez-Mendoza, Clerk

At -




.~assemb!ed or maintained on, before, on or after the date of this proviston. The parties are in
agresment that secti.on 2,2,02;391 applies to the infotmation at lssue in this cause, The partles ate in
‘agreement that section 22,08391 should bo applied to the Information at {sstie even tho.ugh the oourt
has ordered proviously, under the law exlsting at the {ime of the ruling, that the information at {gsue
is subject to dlsQlosxire., The partles have moved the Court to enter o Final Judgment a;')plylng Tex.
“Bdlue, Code § 22.08391, The Coutt also Is of the opinlon that ssotlon 22.08391 of the Bduoation.
Code applies 1o the information at igsue,

{,  ITIS THRRBFORE DECLARED that the information in columns G, H, end 1, in
:Exhil;it 9 (to Austin 1.8.D.'s request for a rullng to the Attorney Ceneral) is oonﬁdent‘ial under Tex,
Gov’t Code § 552,101, in conjunction with Tex. Edue, Code § 22,08391, and

2, IT IS PURTHER DECLARED that Cross-Plainliff Austin 18,0, is relieved of
compliance with that portion of Attm:ney Goneral Leiter Ruing OR2008-07450 that held the
information at fssue subjeot-to disclosure,

£ This JUDGMENT supercecos the Comt’s Orderon Motion; for Summary Judgment,
signed on Ma\:ch 6, 2009, subject to Paragraph 4 of this JUDGMENT,

4. This JTUDGMENT is ci)mingent' on .13, 2730, SECTION 9A.05, 81* Leg., R.S. -
(2009) becoming iax\./, either by signatute of the Governor or by opetation of l'ayv, If HB 2730,
SECTION 9A,05 does not become law, this JUDOMENT is vpid and of fo effect, and the Court’s
Oxdex on Motlons for Summary Judgment, signed on Match 6, 2009, is the final Judgment in this
cause, .

5. All costs of court are taxed against the party Incurring the same;

6. All relief not expressly granted Is denied; and

'FINAL JUDGMENT _
Cause No, D-1-GN-08-002186 Page2 of 3




7. This JUDGMENT disposes of all olalms  between Plaintlffs; Cross-

Plaintiff/Defondant and Defendant and Is a final judgment,

ayyns
(V4

PREGIDING JODGE (S

12"
SIONED this { £_day of JUNE, 2009.

BILL ALESHIRE | ARTHA P, OWEN . .

Riggs Aleshire & Ray, P.C. eats, Durst, Owen & Levy, P.L.L.C,
700 Lavaca, Soite 920 . 1204 San Antonio Street, Suite 203
Austin, Texas 78701 Austly, Texas 78701

Tolephone:” 457-9838 Telephone: 474-6200

Fax: 4579066 o © Tax 474~7896

State Bar No. 24031810 Stato Bar No, 15369800
ATTORNEY POR PLAINTIFF S ATTORNEY RFOR PLAINTIFES

ATPE AND AUSTIN ATPE EDUCATION AUSTIN, TEXAS AFT, AND
. n TEXAS STATE TRACHERS ASSOCIATION

| @M Ditinnd . Al
BRENDA LOUDERMILK JAMES B, BYROM '9(//0}7 J b/

Chiof, Open Records Litigation Bwbank & Byrom, P.C,
Envitonmental Protection and * 1210 Nueces Streot
Administrative Law Division Austln, Texas 78701
Offico of the Attorney General of Texas  Telephone: 476-1080
P.0. Box 12548 , Pax: 476-7770
Austin, Texas 78711-2548 State Bavr No, 03568100
Telophone: 475-4292 ATTORNEY FOR CROSS- :
Tax: 320-0167 PLAINTIFI/DEFENDANT AUSTIN 1.8.D.
State Bar No, 12583600
ATTORNEYS FOR DEFENDANT
GREG ABBOTT, ATTORNBRY
GENERAL OF TEXAS
TFINAL JUDGMENT
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