
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 3, 2008

Mr. David K. Walker
Montgomery County Att0111ey
207 West Phillips, 1st Floor
Conroe, Texas 77301

0R2008-07503

Dear Mr. Walker:

You ask whether certain information is subject to required public disclosure under the·
Public Information Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was
assigned ID# 311630.

The Montgomery County Sheriff's Department (the "sheriff') received a request for crime
scene photos, gun shot residue results, witness statements and cellular telephone records
from two specific individuals peliaining to a specific case. You state that you will release
some of the requested information. You claim that the submitted information constitutes
grand jUly records subject to article 20.02 of the Code of Criminal Procedure. We have
considered your arguments and reviewed the submitted information.

Article 20.02(a) of the Code of Criminal Procedure provides that "[t]he proceedings of the
grand jury shall be secret." Crim. Proc. Code art. 20.02(a): You state that the cellular
telephone records were obtained pursuant to a grand jury subpoena. This office has
concluded that grand juries are not subject to the Act and that records that are within the
constructive possession ofgrandjuries are not public information subject to disclosure lmder
the Act. See Open Records Decision No. 513 (1988). When an individual or entity acts at
the direction of the grand jury as its agent, info1111ation prepared or collected by the agent
is within the grand jury's constructive possession and is not subject to the Act. See id.
Infon11ation that is not so held or maintained is subject to the Act and may be withheld only
ifa specific exception to disclosure is applicable. See id. Thus, to the extent that the cellular
telephone records, which we have marked, are in the custody ofthe sheriffas an agent ofthe
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grand jury, such i'nformation is in the constructive possession of the grand jury and is
therefore not subject to disclosure under the Act.

Article 20.02, however,does not define "proceedings" for purposes of subsection (a).
Therefore,' we have reviewed case law for guidance, and found that Texas cOUlis have not
often addressed the confidentiality of grand jury subpoenas under article 20.02.
Neverthe'less, the court in In re Reed addressed the issue ofwhat constitutes "proceedings"
for purposes of article 20.02(a) and stated that although the cOUli was aware of the policy
goals behind grand jury secrecy, the trial court did not err in detem1ining the grandjury
summonses at issue were not proceedings under article 20.02. See In re Reed, 227 r

S.W.3d 273,276 (Tex. App.-San Antonio 2007, no pet.). The court further stated that the
term "proceedings" could "reasonably be understood as encompassing matters that take
place before the grandjury, such as witness testimony and deliberations." Reed, 227 S.W.3d
at 276. The court also discussed that, unlike federal law" article 20.02 does not expressly
make subpoenas confidential. See Reed, 227 S.W.3d at 276; FED. R. CRIM. P. 6(e)(6).

Subsequent to the mling in Reed, the' 80th Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
art. 20.02; FED. R. CRIM. P. 6(e)(6) ("Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal to the extent and as long as necessary to prevent the
unauthorized disclosure ofa matter occurring before a grandjury."). Article 20.02(h) states
that "[a] subpoena or summons relating to a grandjuty proceeding or investigation must be
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure
ofamatterbefore the grandjury." Crim. Proc. Code art. 20.02(h). This provision, however,
does not define or explain what factors constitute '~necessary to prevent the unauthorized
disclosure of a matter before the grand jury." Id. Because subsection (h) is modeled on
federal law, we reviewed federal case law for guidance on a definition or explanation ofthe
factors that would constitute "necessary to prevent the unauthorized disclosure of a matter
before the grand jury" for the purposes ofkeeping grand jury subpoenas secret. Our review
of federal case law revealed that federal courts have mled inconsistently on the issue of
whether or not grand jury subpoenas must be kept secret. FED. R. CRIM. P. 6(e)(6) advisory
committee's note (stating federal case law has not consistently stated whether or not
subpoenas are protected by rule 6(e)). Furthem10re, even if we considered article 20.02 to
be a confidentiality provision, information withheld lmder this statute would only be secret
"for as long as necessary to prevent the unauthorized disclosure ofa matter before the grand
jury." Id.

In this instance, you have not submitted any arguments explaining how the matters upon
which the submitted subpoena was based are still "before the grandjury" to warrant keeping
any of the remaining infol111ation, which includes the subpoena request forin, court orders,
related correspondence, and the subpoena secret. Therefore, upon review of article 20.02
and related case law, it is not apparent, and you have not otherwise explained, how this
prov~sionmakes anyofthe remaining information confidential. See Open Records Decision
No. 478 (1987) (as general mle, statutory confidentiality requires express language making .
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information confidential). Consequently, the remaining inforn1ation may not be withheld
under article 20.02 of the Criminal Code ofProcedure.

In summary, to the extent the marked cellular telephone records are held by the sheriffas an
agent of the grand jury, such information is in the grand jury's constructive possession and
is not subject to disclosure under the Act. The remaining inforn1ation must be released.

This letter mling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this mling must not be relied upon as a previous
detelmination regarding any other records or any other circumstances. .

This mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this mling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this mling, the governmental' body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the govemmental body does not appeal this mling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this mling.
Id. § 552.321(a).

If this mling requires the governmental body to release all or pali of the requested
information, the governmental body is responsible for taking the next step. Based on the
stahlte, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this mling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or pelmits the governmental body to withhold all or some of the
requ~sted inforn1ation, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that ll11der the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this mling,
be sure that all charges for the infOlmation are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the govemmental body, the requestor, or any other person has questions or comments
about this mling, they may contact our office. Although there is no statutory deadline for
contacting us, the attomey general prefers to receive any comments within 10 calendar days
of the date of this mling.

Sincerely,

Chris Schulz
Assistant Attomey General
Open Records Division

CS/mcf

Ref: ID# 311630

Ene. Submitted documents

c: Ms. Sandra K. Pugh
303 South Shadowbend Avenue
Friendwood, Texas 77546
(w/o enclosures)


