
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 5, 2008·

Ms. J. Middlebrooks
Assistant City Attorney
City of Dallas
1400 South Lamar
Dallas, Texas 75215

0R2008-07689

Dear Ms. Middlebrooks:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 311879.

The Dallas Police Department (the "department") received two requests for information
pertaining to a named officer and a specified incident. You claim that the requested
information is excepted from disclosure under sections 552.101, 552.108, 552.117, 552.130,
and 552.136 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.1

Initially, we note that some ofthe requested information appears to have been the subject of
a previous request for information, in response to which this office issued Open Records
Letter No. 2006-03140 (2006). To the extent that information responsive to the current
request is identical to the information previously requested and ruled upon by this office, and
the law, facts, and circumstances on which the prior ruling was based have not changed, the
department may continue to rely on that ruling as a previous determination and withhold or

IWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and,therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal. Employment Opportunity Employer. Printed on Recycled Papet



Mr. J. Middlebrooks- Page 2

release any such information in accordance with Open Records Letter No. 2006-03140. See
Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which
prior ruling was bas'ed have not changed, first type ofprevious determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure). To the extent the submitted information
is not identical, we will consider your arguments.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or byjudicial decision." Gov't Code §552.101. This section
encompasses information protected by other statutes. Chapter 772 ofthe Health and Safety
Code authorizes the development of local emergency communications districts.
Sections 772.118, 772.218, and 772.318 of the Health and Safety Code apply only to an
emergency 9-1-1 district established in accordance with chapter 772. See Open Records
Decision No. 649 (1996). These statutes make confidential the originating telephone
numbers and addresses of 9-1-1 callers that are furnished by a service supplier. Id. at 2.
Section 772.318 ~pplies to an emergency communication district for a county with a:
population of more than 20,000. We understand you to assert that the emergency
communication district here is subject to section 772.318; Therefore, the originating
telephone number and address of the 9-1-1 caller in the submitted information, which you
have marked, are confidential under section 772.318 ofthe Health and Safety Code, andthe
department must withhold this information under section 552.101 ofthe Government Code.

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which
provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services ...

Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in
section 773.091(g), EMS records are deemed confidential under section 773.091 and,
therefore, may only be released in accordance with chapter 773 of the Health and Safety
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Code. See id. §§ 773.091-.094. The submitted information contains information that is
subject to chapter 773 ofthe Health and Safety Code. Thus, the department must withhold
the EMS records, which we have marked, under section 552.101 of the Government Code
in conjunction with section 773.091 of the Health and Safety Code, except as specified by
section 773.091(g).2

You claim that the remaining information contains medical records. Section 552.101 also
encompasses the Medical Practice Act ("MPA"). Occ. Code §§ 151.001-165.160.
Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment ofa patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter? other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See Open Records Decision
No. 598 (1991). Medical records may be released only as provided under the MFA. ld. We
have marked the medicalrecords that the department may only disclose in accordance with
the access provisions ofthe MPA. Absent the applicability ofan MPA access provision, the
department must withhold these records pursuant to the MPA. See ORD 598.

You also raise section 552.101 in conjunction with'section 58.007 of the Family Code.
Juvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997 are confidential under section 58.007. Section 58.007(c) reads as
follows:

Except as provided by Subsection (d), law enforcement records and files
concerning a child andinformation stored, by electronic means or otherwise,
concerning the child from which a, record or file could be generated may not
be disclosed to the pubiic and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

2As we are able to resolve this under section 773.091, we do not address your other arguments for
exception ofthis information.
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(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). For purposes ofsection 58.007, "child" means a person who is ten
years of age or older and under seventeen years of age at the time of the reported conduct.
See id. § 51.02(2). We note, however, that section 58.007(c) is only applicable to
information that relates to a juvenile as a suspect or offender, and not as a complainant,
victim, witness, or other involved party. See id. § 58.007(c). Upon review, we conclude
that you have failed to demonstrate that any of the remaining information is subject to
section 58.007 of the Family Code. Thus, the department may not withhold any of the
submitted information under section 58.007 in conjunction with section 552.101 of the
Government Code.

Section 552.101 also encompasses Chapter 560 ofthe Government Code whichprovidesthat
a governmental body may not release fingerprint information except in certain limited
circumstances. See Gov't Code §§ 560.001 (defining "biometric identifier" to include
fmgerprints), 560.002 (prescribing manner in which biometric identifiers must be maintained
and circumstances in which they can be released), 560.003 (biometric identifiers in
possession ofgovernmental body exempt from disclosure under the Act). You do not inform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure ofthe submitted fingerprint information. Therefore, we agree that the department
must withhold the information you have marked under section 552.101 in conjunction with
section 560.003 ofthe Government Code.

Section 552.101 also encompasses the common-law right of privacy, which protects
information ifit (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly obj ectionable to a reasonable person, and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 685 (Tex. 1976). The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in thy workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual orgap.s. Id. at 683. This office has found
that some kinds of medical information or information indicating disabilities or specific
illnesses are excepted from required public disclosure under common-law privacy, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). Upon
review, we have marked information that must be withheld under section 552.101 of the
Governm~nt Code in conjunction with common-law privacy. The department has failed to
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demonstrate, however, how the remaining information it has marked is highly intimate or
embarrassing. Therefore, the remaining information the department has marked may not be
withheld under section 552.101 in conjunction with common-law privacy.

You state that the requested information contains the cellular telephone and pager numbers
ofpeace officers, which you argue are excepted from disclosure under section 552.108 ofthe
Government Code. Section 552.108(b)(1) excepts from required public disclosure an
internal record of alaw enforcementagency maintained for'Internal use in matters relating
to law enforcement or prosecution if "release of the internal record or notation would
interfere with law enforcement or prosecution." Gov't Code § 552.108(b)(1). A
governmental body that seeks to withhold information under section 552.1 08(b)(1) must
sufficiently explain how and why the release of the information would interfere with law
enforcement and crime prevention. See id. § 552.301(e)(1)(A); City of Fort' Worth v.
Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.) (section 552.108(b)(1)
protects information that, ifreleased, would permit private citizens to anticipate weaknesses
in police department, avoid detection, jeopardize officer safety, and generally undermine
police efforts to effectuate state laws); Open Records Decision Nos. 562 at 10 (1990), 531
at 2 (1989). In Open Records Decision No. 506 (1988), this office determined that the
statutorypredecessor to section 552.108(b) excepted from disclosure "cellular mobile phone
numbers assigned to county officials and employees with specific law enforcement
responsibilities." Id at 2. We noted that the purpose ofthe cellular telephones was to ensure
immediate access to individuals with specific law enforcement responsibilities and that
public access to these numbers could interfere with that purpose. Id.

You inform us that the cellular telephone and pager numbers you have marked are assigned
to peace officers who require these telephones and pagers to perform their jobs in the field.
You assert that the release of these cellular telephone and pager numbers would interfere
with law enforcement and crime prevention. Based on your representations and our review
of the information at issue, we conclude that the department may withhold the cellular
telephone and pager numbers you have marked under section 552.108(b)(1) of the
Government Code.

Next,' we address your arguments under section 552.117 of the Government Code.
Section 552.117 (a)(l) excepts from disclosure the current and former home addresses and
telephone numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024. See Gov't Code § 552.117 (a)(1). Section 552. 117(a)(2) excepts
from disclosure the present and former home addresses and telephone numbers, social
security numbers, and family member information of a peace officer regardless ofwhether
the officer requests confidentiality for that information under section 552..024.3 However,

3"Peace Officer" is defmed by article 2.12 ofthe Code of Criminal Procedure.
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section 552.117 is only applicable to information that a governmental body holds in its
capacity as an employer. In this instan~e, some of the information you seek to withhold .
under section 552.117 is contained in law enforcementrecords. Accordingly, the department
must only withhold the information we have marked under section 552.117.

We note however that section 552.1175 of the Government Code may apply. This section
provides in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of
Criminal Procedure;

(b) Information that relates to the home address, home telephone number, or
social security number ofan individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body ofthe individual's choice
on a form provided by the governmental body, ac.companied
by evidence of the individual's status.

ld. § 552.1175(a), (b). Thus, the department must withhold the personal information we
have marked under section 552.1175, if the peace officer at issue elects to restrict access to
this information in accordance with section 552.1175(b). If no election is made, the
department may not withhold this information under section 552.1175.

Section 552.130 ofthe Government Code excepts from disclosure information relating to a
Texas motor vehicle operator's or driver's license and or Texas motor vehicle title or
registration. ld. § 552.130. Thus, we agree that the department must withhold the Texas
motor vehicle record information that you have marked under section 552.130.

Section 552.136(b) states that "[n]otwithstanding any other provision ofthis chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." ld. § 552.136. You inform us
that an employee's identification number is also used as an employee's credit union bank
account number. Thus, the department must withhold the information that you have marked
under section 552.136 of the Government Code.
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In summary, to the extent the requested information is encompassed by Open Records Letter
No. 2006-03140, the department may continue to rely on that previous ruling. The
department must withhold the originating telephone number and address you have marked
under section 552.1 01 of the Government Code in conjunction with section 772.318 ofthe
Health and Safety Code. With the exception ofthe information subject to section 773.091 (g)
of the Health and Safety Code, the department must withhold the EMS records we have
marked under section 552.101 ofthe Govermnent Code in conjunction with section 773.091
ofthe Health and Safety Code. The medical records we have marked may only be released
in accordance with the MPA. The department must withhold the information it has marked
under section 552.101 in conjunction with section 560.003 of the Government Code. The
department must withhold the information that we have marked under section 552.101 in
conjunction with common-lawprivacy. The departmentmaywithhold the cellular telephone
and pager numbers you have marked under section 552.1 08(b)(1) ofthe Government Code.
The .departmentmustwithhold the information we have marked under section 552.117(a)(2).
The department must withhold the marked information under section 552.1175 of the
Government Code, ifthe peace officer at issue elects to restrict access to ~his information in
accordance with section 552.1175(b). If no election is made, the department may not
withhold this information under section 552.1175. The department must withhold the
information it has marked under sections 552.130 and 552.136. The remaining information
must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities· of the
governmental body and ofthe requestor~ For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id.§ 552.321 (a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certainprocedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Paige Savoie
Assistant Attorney General
Open Records Division

PS/ma

Ref: ID# 311879

Enc. Submitted documents

c: Mr. Scott Goldstein
Dallas Morning News
P.O. Box 655237
Dallas, Texas 75265
(w/o enclosures)


