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Dear Ms. McGowan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 315191.

The Dallas Independent ~chool District (the "district") received four requests from the same
requestor for the incoming and outgoing e-mails of five named district employees. You
claim that the submitted information is excepted from disclosure under sections 552.101,
552.107, 552.116, 552.117, 552.130, and 552.136 of the Government Code. 1 We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that the requestor seeks incoming and outgoing e-mails of five named
district employees. However, a portion of the information consists of records that do not
consist ofe-mailstoorfromanyofthenamedemployees.Thus.this information, which we
have marked, is not responsive to this request for information. This decision does not
address the public availability of the non-responsive information, and the district need not
release that information to the requestor.

lAlthough you also raised section 552.108 ofthe Government Code in your initial correspondence to
this office, you did not refer to this section and provided no arguments regarding the applicability of this
exception in your May 8, 2008 letter to this office. We therefore assume that you no longer urge this exception.
See Gov't Code §§.552.301(b), (e); .302.
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We also note that the United States Department of Education Family Policy Compliance
Office has informed this office that the Family Educational Rights and Privacy Act of 1974
("FERPA"), section 1232g of title 20 of the United States Code, does not permit state and
local educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purpose of our

--- -~--- ~-reviewin1:he-·open~ecords-ruling-process-under-the-Act-;-LeonsequentlY,state-and-leeal- -~--I

educational authorities that receive a request for education records from a member of the
- -- --pul5licunaer the A-cfmust-not submit eQiic-afi6ii recordS-to tliis officeinlfureaacted-rorfu~-tliar- - --- ----------IL

is, in a form in which "personally identifiable information" is disclosed. See 34 C.F.R.
._§_92.~_(clefilliQg~RersoJ.1aJlyj4entifiCl1JJ~ inf()111latigll'1Y-2!1l1a'y~ sllbl1litt~d,_~()pg ()the~_ ---I

things, unredacted education records for our review. Because our office is prohibited from
-~~~{e;'i~g th~s~-~ducatronrecord-s-to- determine-the applicabnliy-of FERPA, we-wilCnot
address FERPA with respect to the submitted records. Such determinations under FERPA
must be made by the educational authority in possession of the education records.3

Next, we must address the district's procedural obligations under the Act. Section 552.301
prescribes the procedures that· a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure;
Section 552.301 (b) requires the governmental body to ask for the attorney general's decision
and state the exceptions to disclosure not later than the tenth business day after the date of
its receipt of the written request for information. See Gov't Code § 552.301(b). Although
you raised sections 552.101, 552.116, 552.117, 552.130, and 552.136 within the
ten-business-day time period as required by subsection 552.301(b), you did not raise
section 552.107 until after the ten-business-day deadline passed. As you have failed to
comply with the requirements of section 552.301 with respect to your claim under
section 552.107, we find that the district has waived this exception. See id. Code § 552.007;
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (waiver of discretionary exceptions), 630 at 4 (1994) (governmental body may
waive attorney-client privilege, section 552.107(1)). Accordingly, you may withhold no
portion ofthe submitted information under section 552.107. However, we will address your
tirriely raised exceptions to disclosure of the submitted information.

Next, we note that the submitted information contains completed financial reports.
Section 552.022(a)(1) of the Government Code provides for the required public disclosure
of"a completed report, audit, evaluation, or investigation made of, for, or by a governmental
body," unless the information is expressly confidential under other law or excepted from

2A copy of this letter may be found on the attorney general's website, available at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

3In the future, ifthe district does obtain parental consent to submit unredacted education records, and
the district seeks aruling from this office on the proper redaction ofthose education records in compliance with
FERPA, we will rule accordingly.
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I1--- ----- - -----
,

t disclosure under section 552.108 of the Government Code. Gov't Code § 552.022(a)(l).
I Thus, section 552.022(a)(1) is applicable to this information, which we have marked. The
i district raises section 552.116 of the Government Code for the submitted reports, which is
i a discretionary exception to disclosure that a governmental body may waive. See id.

- - - -- -- - - - - - ~-- - - -- --~-~--~ ------------

We now address your arguments for the infoiTIlation-noFsubjecCio-seCtion-552.012-. -
Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by
section 21.355 of the Education Code, which provides that "[a] document evaluating the
performance ofa teacher or administrator is confidentiaL" Educ. Code §21.355. This office
has interpreted section 21.355 to apply to any document that evaluates, as that term is.
commonly understood; the performance ofa teacher or an administrator. See Open Records
Decision No. 643 (1996). In Open Records Decision No. 643, we determined that for
purposes of section 21.355, the word "teacher" means a person who is required to and does
in fact hold a teaching certificate under subchapter B of chapter 21 of the Education Code
or a school district teaching permit under section 21.055 and who is engaged in the process
of teaching, as that term is commonly defined, at the time of the evaluation. See ORD 643
at 4. We also determined that the word "administrator" in section 21.355 means a person
who is required to and does in fact hold an administrator's certificate under subchapter B of
chapter 21 ofthe Education Code and is performing the functions ofan administrator, as that
term is commonly defined, at the time of the evaluation. Id.

§ 552.007; Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions
---- ------generany)~As-such>section-5-52-;-l-l-6--is-net-ether-law-that-makes-informat-ion--expressly------------ ~

I

confidential for purposes of section 552.022. Therefore, the district may not withhold the !

------------iiiIorination sti5jecfto section 532~022Tlilder section 552.Tr6ofthe-Go-VefffiTIefirCOQe~afiQ---------I

as you raise no other exception to disclosure of this information it must be released to the f

_J~q1.le~toJ--,-_________ __ I---- --- -I

You state that a portion of the submitted information, which you have marked, consists of
evaluations for the purposes of section 21.355, and that the individuals at issue held the
appropriate certifications under subchapter B of chapter 21 of the Education Code. Based
upon your representations and our review, we conclude that you may withhold the
evaluations that we have marked under section 552.101 in conjunction with section 21.355
of the Education Code.

You also seek to withhold a portion of the remaining information under section 552.101 in
conjunction with provisions of chapter 62 of the Code of Criminal Procedure. Chapter 62
establishes a sex"'offender-registration program under which persons with a "reportable
conviction or adjudication" or who are "required to register as a condition ofparole, release
to mandatory supervision, or community supervision" must register "with the local law
enforcement authority in any municipality where the person resides or intends to reside for
more than seven days[.]" Crim. Proc. Code art. 62.051(a). Article 62.051(c) requires a sex



Ms. Leticia D. McGowan - Page 4

offender registrant to provide the department with certain enumerated categories of
information. See id. art. 62.051(c). Article 62.005 states that this information is public
information, with the exception of the person's social security number, driver's license
number, telephone number, all information required by the department outside of the
enumerated categories ofinformation, and any information that would identify the victim of

--- ------lhe.offense-forwhichthe-person-is.subjecHo-registration~Grim~Proc-;-G0de-art~-62~OOSEb)~
In this instance, the sex offender information that you have identified consists only of the

- ------- --puJ5lic-infoI'111atfon-lllariiiusfb-eproviaed pursuarino article 62:05T(c)-:-A:cco-rclifigly;-th:is---
information may not be withheld under'section 552.101 and must be released.

- ----- - -- ---- -- - -- - ----------- --- --------------- -- - ---- ----- ------ -----

Section552.101 alsoencompasseschapter411 ofthe GoverrlmentCode. Chapter4-11 deems -
c~Iifide-ntiafcrTminalh1storY-lDIormatl0n--("cHIli")-gen:erated -by- the- NaHonal Crime-- --
Information Center or by the Texas Crime Information Center. CHRI means "information
collected about a person by a criminaljustice agency that consists ofidentifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions." Id. § 411.082(2). The federal regulations allow each state
to follow its individual law with respect to CHRI it generates. Id. at 10-12. Section411.083
of the Government Code deems confidential CHRI that the Department of Public Safety
("DPS") maintains, except that the DPS may disseminate this information as provided in
chapter 411, subchapter F of the Government Code. See Gov't Code § 411.083.

A school district may obtain CHRI from, theDPS if authorized by section 411.097 and
subchapter C, chapter 22 of the Education Code; however, a school district may not release
CHRI except as provided by section 411.097(d). See id. § 411.097(d); Educ. Code
§ 22.083(c)(1) (authorizing school district to obtain from any law enforcement or criminal
justice agency all CHRI relating to school district employee). Section 411.087 authorizes
a school district to obtain CHRI from the Federal Bureau ofInvestigation (the "FBI") or any
other criminal justice agency in this state. Gov't Code § 411.087. However, in this instance
you have failed to establish that any ofthe submitted information constitutes CHRI generated
by the National Crime Information Center or by the Texas Crime Information Center.
Accordingly, none of the submitted information may be withheld on this basis.

Section 552.101 also encompasses common-law privacy. Common-law privacy protects
information that (1) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex: Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. The type ofinformation considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included informationrelating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id..at 683. In addition, this office has found that medical information or information
indicating disabilities or specific illnesses is excepted from required public disclosure under

I

J
I

-.I
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common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps) . We have marked certain information that is intimate and embarrassing

_[ and ofno legitimate public interest. Thus, you must withhold this marked information under i

1 ~mmon-Ia~privacy. . ~ I

J !~i~_<:.f~~~-~~~-al~~ fo~~d th~~!o~..I:Ji1.~tion ~~_~ i~~~~i_d~~l~~ c~~mi~al ~i~:~~is highly . ... I
emoarrassmg mformatIOn, the publIcatIOn of wnlCn would be highly Ob]ectIOnablelcfa-----------------------·
reasonable person. Cf United States Dep 't ofJustice v. Reporters Comm. for Freedom of

_.thep".ess,18_91.I.'.~..71~,]64n2.89)(when cOl1~i~eringEr_on~.!eg_ar~ingindiyidual'spriv_a~y_· __ __ __ _ _
interest, court recognized distinction between public records found in courthouse files and --,
local police stations'ancfcornpiled Surllmary'of informatIon-and notedtnat' Individual has
significant privacy interest in compilation ofone's criminal history). Moreover, we find that
a compilation of~privatecitizen's criminal history is generally not oflegitimate concern to
the public. However, this office has also found that the public has a legitimate interest in
information relating to employees of governmental bodies and their employment
qualifications and job performance. See Open Records Decision Nos. 562 at 10 (1990), 542
at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope ofpublic employee
privacy is narrow). In this instance, the criminal history information you seek to withhold
pertains to district teachers, not private citizens. Because the criminal history information
appears to have been gathered in the course of an employment decision including an
employee's removal, there is a legitimate public interest in this information. Accordingly,
the doctrine of common-law privacy is not applicable in this instance, and the information
at issue may not be withheld on this basis. As you raise no other exception to disclosure of
this information it must be released.

Sectiop552.116 of the Government Code provides:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
or a joint board operating under Section 22.074, Transportation Code,
including any audit relating to the criminal history background check of a
public school employee, is excepted from the requirements of
Section 552.021. Ifinformation in an audit working paper is also maintained
in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

(b) In this section:

(1) "Audit" means an audit authorized or required by a statute ofthis
state or the United States, the charter or an ordinance of a
municipality, an order of the commissioners court of a county, a
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!
!
I~-~-- -- ~-- ---------- ------ ----~-----------~--

I
resolution or other action of a board of trustees of a school district,

I including an audit by the district relating to the criminal history

'
I background check of a public school employee, or a resolution or

other action ofajoint board described by Subsection (a) and includes
J-_~~~~_~~~~~~~-an------Ci;--n-v-es---:-t-;-ig-a--:-;ti-o-n"--. ~~~~~~~~~~~~-'---''-----~~~~~~~~~~~~~---JJ

L-- -- -- ~~~~~~;~~:~~:~~~~~~~~~~:;~;~=;;=;;----=-~-~~_~~_-__~
an audit report, including:

(B) drafts of the audit report or portions of those drafts.

Gov't Code § 552.116. You state that a portion of the submitted information consists of
audit working papers pertaining to an audit that the district is currently undergoing.
However, for the purposes of section 552.116, a school district must establish that an audit
is authorized by a resolution or other action of a board of trustees of a school district. Id.
§ 552.116(b)(1). Beyond a general statement that the information pertains to an audit ofthe
district, you have provided no arguments demonstrating that the audit at issue was authorized
by a resolution or other action ofthe district's board oftrustees. Thus, we conclude that you
have failed to establish that section 552.116 is applicable to any portion of the submitted
information, and accordingly none of the submitted information may be withheld on this
basis.

You also assert that some of the remaining information is subject to section 552.1 17(a)(I)
of the Government Code, which excepts from public disclosure the home address and
telephone number, social security number, and family member information of a current or
former official or employee of a governmental body who requests that this information be
kept confidential under section 552.024 ofthe Government Code. Whether a particular piece
ofinformation is protected by section 552.117 must be determined at the time the request for
it is made. See Open Records Decision No. 530 at 5 (1989). We note that some of the
information pertains to applicants for district job openings. Since you have failed to identify
which, if any of these applicants were actually hired as district employees, we must rule
conditionally. The district may only withhold information under section ~52.117 on behalf
ofcurrent or former employees who made a request for confidentiality under section 552.024
prior to the date on which the request for this information was made. For those employees
who timely elected to keep their personal information confidential, the districtmust withhold
the information we have marked under section 552.117(a)(I) ofthe Government Code. The
district may not withhold the information we have marked under section 552.117 for those
individuals who were not employees or who did not make a timely election to keep the
information confidential.
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We also note that a portion ofthe submitted information contains cellular telephone numbers
pertaining to district employees. Section 552.117 encompasses personal cellular telephone
numbers, provided that the cellular telephone service is paid for by the employee with his or
her own funds. See Open Records Decision No. 670 at 6 (2001) (extending

-: section 552.117(a)(1) exception to personal cellular phone number and personal pager
1-- ------number-of-employee-who-elects-to-withhold-home--phone-number-in-aee0rdanee-with---~----­

section 552.024). In this instance we are unable to determine whether the cellular telephone
------ --------services afissue are p-aidIor15)r-theeniployees-with-tlieitown-funds-:-Tllus,lcnlreextennn:a:t

the employees at issue pay for the cellular telephone service with their own funds, and timely
____ ~l~Qte_d confidentiality, the district must withhold the personal cellular telephone numbers

ofdistrict employees under section5S2.1f7(a)(f).-thedistrlct mayuoimthhoIdciny cellular
----telephone-number fhatpertalns to cellulaiteIephoile-service paid ror-bythedrstnct.--

Next, you claim that the submitted information contains Texas motor vehicle record
information. Section 552.130 ofthe Government Code excepts from disClosure information:
relating to a Texas motor vehicle driver's license and information relating to a Texas motor
vehicle title or registration. Gov't Code § 552.130. We have marked the Texas motor
vehicle record information that the district must withhold under section 552.130 of the
Government Code.

Section 552.136 states that "[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." Id. § 552.136(b). You generally
seek to withhold a portion ofthe submitted information under section 552.136. Based upon
our review ofthe documents at issue, we have marked credit card, bank account, and routing
numbers which we agree must be withheld under section 552.136. However, you have not
explained how any other number in the information at issue, whether used alone or in
conjunction with another device, may be used to initiate a transfer offunds. Thus, you have
failed to establish that any of the remaining information at issue constitutes access device
numbers for the purposes of section 552.136, and none of it may be withheld on this basis.

The remaining information also contains e-mail addresses that are excepted from disclosure
under section 552.137 of the Government Code, which requires a governmental body to
withhold the e-mail address ofa member ofthe general public, unless the individual to whom
the e-mail address belongs has affirmatively consented to its public disclosure.4 See id.
§ 552.137(b). We note that section 552.137 (a) does not apply to the e-mail address provided
by a person who has a contractual relationship with the governmental body or by the
contractor's agent. Id § 552.137 (c)(l). You do not inform us thatthe owners ofthe e-mail
addresses we have marked have affirmatively consented to release. Therefore, unless the

4The Office of the Attorney General will raise a mandatory exception, such as section 552.137, on
behalfofa governmental body, but ordinarily will not raise other exceptions. See Open Records Decision Nos.
481 (1987),480 (1987), 470 (1987).
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j- ~~ -- - - ~ -~--------- - ----------- - - ~- ~----------- --- ----------~----------- ---------- - -- --~----

!i

f

'_- district receives consent to release them, the district must withhold the e-mail addresses we
have marked under section 552.137.

- In summary, this ruling does not address the applicability of FERPA to the submitted
I information. You must withhold the evaluations you have marked under section 552;1Olin
----- -----conjunction-with-section-2-l-;355-oHhe-EducationGode~You-must-withhoI4-the-information:----­

we have marked under section 552.101 in conjunction with common-law privacy. Forthose
- ----- -----employees wlicQimel'Tele-cfea-{cnceelHheit-petsoriatin:fbrmation-confidential~-the-distticr---------

must withhold the information we have marked under section 552.117(a)(1) of the
___ __ Government Code. The district may not withhold the information we have marked under

--secti~:ti-552:1 fffor-those-individuaTs who",erenofemployees or-",ho-did nofiTIake a timely - - -- - - --
- electiontoJ.(eep-the informat1()-n collfidential.To-fhe exfe:l1fthat the emp"loyees afissue pay----

for the cellular telephone service with their own funds, and timely elected confidentiality, the
district must also withhold the personal cellular telephone numbers of district employees
under section 552.117(a)(I). You must withhold the Texas motor vehicle record information
we have marked under section 552.130. You must withhold the credit card, bank account,
and routing numbers marked under section 552.136. Unless you receive consent to release
them, you must withhold the e-mail addresses we have marked under section 552.137. The
remaining responsive information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney \
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will -either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

i,
I

1
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).
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Please remember that under the Act the release ofinformation triggers certainprocedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be

---- sure thatall -charges for the information are at-or -below tnelegalamolliifS. _. Questions or
complaints ab-out over-charging mustbe directed t6 Hidassali SchlOss at the Office of the - ­
Attorney General at (512) 475-2497.

I

I
I

I If this ruling requires or permits the governmental body to withhold all or some of the .
I requested information, the requestor ~an cfiaHenge tfiat aeci~ion oy suing tfie governmental . i
1------- --b0dY7-Id~-§--s§2-.~2-1-(a1~-1'e:xas-l)ep-t---of-J2ub.-$afety-v,-Gllbreath,842-S.-W.2d-408,-4-1-1----- ------i
: (Tex. App.-Austin 1992, no writ). I

J---------------- -------------------------------- . --- ------- ----------- ------- ---- - -------------- ... ---------- -------------------- I

I

1--

If the governmentalbody, the requestor, or anyother person-has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~C\'
~~
Justin D. Gordon .
Assistant Attorney General
Open Records Division

JDG/eeg

Ref: ID# 315191

Ene. Submitted documents

c: Mr. Jason Whitely
WFAA-TV
606 Young Street
Dallas, Texas 75202
(w/o enclosures)


