ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 9, 2008

Ms. Carol Longoria

Office of the General Counsel
The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2008-09325

Dear Ms. Longoria:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#s 313575 and 314294. We have combined these files and will consider the
issues presented in this single ruling assigned ID# 313575.

The University of Texas M.D. Anderson Cancer Center (the “university”) received two
requests for information pertaining to the escape and shooting of a chimpanzee from the
Michale E. Keeling Center for Comparative Medicine and Research.! You state that you
have released some of the responsive information to the requestors. You claim that the
submitted information is excepted from disclosure under sections 552.101 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

'"You inform us that the requestors clarified their original requests. See Gov’t Code § 552.222(b)
(governmental body may communicate with requestor for purpose of narrowing or clarifying request for
information).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

PosT OFFICE BOX 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper

oo o |




Ms. Carol Longoria - Page 2

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
cconfidential. You contend that some of the submitted information is confidential under

- section 161.032 of the Health and Safety Code. Section 161.032(a) makes confidential the =~

“records and proceedings of a medical committee.” Health & Safety Code § 161.032(a).
A “medical committee” is defined as any committee, including a joint committee of a
hospital, medical organization, university medical school or health science center, health
maintenance organization, or extended care facility. See id. § 161.031(a). The term also
encompasses “a committee appointed ad hoc to conduct a specific investigation or
“established under state or federal law or rule or under the bylaws or rules of the organization
or institution.” Id. § 161.031(b).

The precise scope of the “medical committee” provision has been the subject of a number
of judicial decisions. See id.; Barnes v. Whittington, 751 S.W.2d 493 (Tex. 1988) (orig.
proceeding); Jordan v. Fourth Supreme Judicial Dist., 701 S.W.2d 644 (Tex. 1986) (orig.
proceeding); Hood v. Phillips, 554 S.W.2d 160 (Tex.1977); Texarkana Memorial Hosp.,
Inc. v. Jones, 551 S.W.2d 33 (Tex. 1977) (orig. proceeding); McAllen Methodist Hosp. v.
Ramirez, 855 S.W.2d 195 (Tex. App. — Corpus Christi 1993, orig. proceeding), overruled
on other grounds, Memorial Hosp.— The Woodlands v. McCown, 927 S.W.2d 1 (Tex. 1996);
Doctor’s Hosp. v. West, 765 S.W.2d 812 (Tex. App. — Houston [1st Dist.] 1988, orig.
proceeding); Goodspeed v. Street, 747 S.W.2d 526 (Tex. App. — Fort Worth 1988, orig.
proceeding). These cases establish that “documents generated by the committee in order to
conduct open and thorough review” are confidential. This protection extends “to documents
that have been prepared by or at the direction of the committee for committee purposes.”
Jordan, 701 S.W.2d at 647-48. Protection does not extend to documents “gratuitously
submitted to a committee” or “created without committee impetus and purpose.” Id. at 648;
see also Open Records Decision No. 591 (1991) (construing statutory predecessor to Health
& Safety Code § 161.032). We note that section 161.032 does not make confidential
“records made or maintained in the regular course of business by a hospital[.]” § 161.032(f);
see Memorial Hosp.—the Woodlands,, 927 S.W.2d at 10 (stating that reference to statutory
predecessor to section 160.007 in section 161.032 is clear signal that records should be
accorded same treatment under both statutes in determining if they were made in ordinary
course of business). )

You state that the submitted information contains records of the Institutional Animal Care
and Use Committee (the “TACUC”). You explain that the IACUC oversees and approves
certain research protocols. After reviewing your arguments, we agree that the committee is
a “medical committee” as defined by section 161.031. Accordingly, we agree that a portion
of the submitted information, which we have marked, is confidential under
section 161.032(a) and must be withheld under section 552.101. However, we find that the
submitted necropsy report and the submitted request for laboratory examination were created
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in the regular course of the university’s business, and therefore, are not confidential under
section 161.032 and may not be withheld on this basis.

~You also contend that the requested information is excepted from disclosure in its entirety

under section 552.101 of the Government Code based on the “special circumstances” aspect
of common-law privacy. Ordinarily, information is protected by common-law privacy only
if (1) the information contains highly intimate or embarrassing facts, the release of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. Indus. Found. v. Texas Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). However, information may also be withheld under section 552.101
in conjunction with common-law privacy upon a showing of “special circumstances.” See
Open Records Decision No. 169 (1977). This office considers “special circumstances” to
refer to a very narrow set of situations in which release of the information would likely cause
‘someone to face “an imminent threat of physical danger.” Id. at 6. “Special circumstances”
do not include “a generalized and speculative fear of harassment or retribution.” Id. After
reviewing your arguments, we find that you have only demonstrated a speculative and
generalized fear of harassment. Further, you have failed to demonstrate that an imminent
threat of physical danger exists. Accordingly, you have not shown special circumstances
sufficient to justify withholding any of the submitted information from public disclosure.
Therefore, the university may not withhold any of the submitted information under
section 552.101 of the Government Code on this basis.

Section 552.108 of the Government Code provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) itis information that the deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did
not result in conviction or deferred adjudication;

(b) Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;
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(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or

deferred adjudication].]

Gov’'t Code § 552.108(a)-(b). Generally speaking, subsections 552.108(a)(1) =~

and 552.108(b)(1) are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2).
Section 552.108(a)(1) protects information, the release of which would interfere with a
particular pending criminal investigation or prosecution, while section 552.108(b)(1)
encompasses internal law enforcement and prosecution records, the release of which would
interfere with on-going law enforcement and prosecution efforts in general. In contrast,
sections 552.108(a)(2) and (b)(2) protect information that relates to a concluded criminal
investigation or prosecution that did not result in conviction or deferred adjudication. A
governmental body that claims an exception to disclosure under section 552.108 must
reasonably explain how and why this exception is applicable to the information that the
governmental body seeks to withhold. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977).

The information you seek to withhold under section 552.108 relates to a use of force
investigation. We note that section 552.108 is generally not applicable to records of an
administrative investigation that did not result in a criminal investigation or prosecution. See
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied)’
(addressing statutory predecessor). You state that “[t]he responsive documents reflect a
criminal investigation to determine whether use of force by a [university police department]
officer was appropriate.” However, you do not explain, nor are we able to discern, how the
submitted documents reflect an investigation of possible criminal conduct. Rather, the
responsive information reflects that the investigation centered on whether the officer
complied with various university policies and procedures. Therefore, we conclude that you
have not established the applicability of section 552.108(a)(1), 552.108(a)(2),
or 552.108(b)(2) of the Government Code.

You also argue section 552.108(b)(1) for the submitted information. Section 552.108(b)(1)
of the Government Code excepts from disclosure the internal records and notations of law
enforcement agencies and prosecutors when their release would interfere with law
enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also Open Records
Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977)).
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Ft. Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.— Austin 2002, no writ). To
demonstrate the applicability of this exception, a governmental body must meet its burden
of explaining how and why release of the requested information would interfere with law
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). However,
after our review, we find that you have not demonstrated how the release of the submitted
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information would interfere with law enforcement or prosecution. Therefore, the university
may not withhold any of the submitted information under section 552.108(b)(1)
or 552.108(b)(2).

 In summary, the university must withhold the information we have marked under =~

section 552.101 of the Government Code in conjunction with section 161.032(a) of the
Health and Safety Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments

about this ruling, they may contact our office. Although there is no statutory deéadline for

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

// Jonathan Miles
Assistant Attorney General
Open Records Division

IM/mef
Ref: ID#313575
Enc. Submitted documents

c: Ms. Glynda Schroeder
Elgin Courier
P.O. Box 631
Elgin, Texas 78621-0631
(w/o enclosures)

Joshunda Sanders

Austin American-Statesman
P.O. Box 670

Austin, Texas 78767

(w/o enclosures)




