
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 16,2008

Ms. Susan Camp-Lee
Sheets & Crossfield, P.C.
309 East Main Street
Round Rock, Texas 78664-5246

0R2008-09674

Dear Ms. Camp-Lee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 316042.

The Hutto Police Department (the "department"), which you represent, received a request
for the employee record information for two named officers. We note that you have redacted
the officers' personal information pursuant to the previous determination issued bythis office
in Open Records Decision No. 670 (2001).1 You claim that the submitted information is
excepted from disclosure under sections 552.101,552.119,552.122, and 552.130 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses informationprotected by other statutes, including
criminal history record information ("CHRI"). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Id. Section 411.083 of
the Government Code deems confidential CHRI thafthe Texas Department ofPublic Safety

ISee Open Records Decision No. 670 at 6 (authorizing all governmental bodies that are subject to the
Act to withhold home addresses, home telephone numbers, social security numbers, and family member
information of peace officers without necessity of requesting attorney general decision under section
552.117(a)(2)); see also Gov't Code § 552.30l(a); Open Records Decision No. 673 (2001) (delineating
circumstances under which attorney general decision constitutes previous detenninationunder section 552.30 1).
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("DPS") maintains, except that the DPS may disseminate this information as provided in
chapter 411, subchapter F of the Government Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRl;
however, a criminal justice agency may not release CHRl except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRl from DPS or another
criminal justice agency; however, those entities may not release CHRl except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Upon review, the department must
withhold the CHRI that you have marked in red under section 552.101 of the Government
Code in conjunction with federal law and chapter 411 of the Government Code.

The submitted information also contains an F-5 form (Report of Separation, of License
Holder), which is generally made confidential by section 1701.454 ofthe Occupations Code.
Section 1701.454 provides in relevant part that "[a] report or statement submitted to the
commission under this subchapter is confidential and is not subject to disclosure under
Chapter 552 of the Government Code unless the person resigned or was terminated due to
substantiated incidents ofexcessive force or violations ofthe law other than traffic offenses."
Occ. Code § 1701.454(a). It does not appear that this individual resigned or was terminated
due to substantiated incidents of excessive force or violations of the law other than traffic
offenses. Therefore,the department must withhold the F-5 form you have marked in orange
pursuant to section 552.101 ofthe Government Code in conjunction with section 1701.454
of the Occupations Code.

The submitted information also contains L-2 (Declaration of Medical Condition) and L-3
(Declaration of Psychological and Emotional Health) forms, which are confidential under
section 1701.306 of the Occupations Code. Section 552.101 also encompasses
section 1701.306 of the Occupations Code, which provides:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education] may not issue a license to a person as an officer or county jailer
unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a

, physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
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on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a)-(b). Therefore, theL-2 (Declaration ofMedical Condition) andL-3
(Declaration of Psychological and Emotional Health) forms you have marked in purple are
confidential under section 1701.306 of the Occupations Code, and must be withheld under
seCtion 552.101 of the Government Code?

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication ofwhich would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate and

.embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id at 683. Further, this office has found that financial information relating only to
an individual ordinarily satisfies the first requirement of the test for common-law privacy,
but that there is a legitimate public interest in the essential facts about a financial transaction
between an individual and a governmental bodYr See Open Records Decision Nos. 600
(1992) (finding personal financial information to include designation of beneficiary of
employee's retirement benefits and optional insurance coverage; choice of particular
insurance carrier; direct deposit authorization; and forms allowing employee to allocate
pretax compensation to group insurance, health care, or dependent care), 545 at 4 (1990)
(attorney general has found kinds of financial information not excepted from public
disclosure by common-law privacy to generally be those regarding receipt of governmental
funds or debts owed to governmental entities). Upon review, we conclude that the
department must withhold the information we have marked pursuant to section 552.101 of
the Government Code in conjunction with common-law privacy. However, you have failed
to demonstrate how any ofthe remaining submitted information constitutes highly intimate
or embarrassing information in which there is no legitimate public interest. Therefore, the
department may not withhold any ofthe remaining information pursuant to section 552.101
in conjunction with common-law privacy.

You assert that some of the remaining information is excepted under section 552.119 of the
Government Code, which provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code ofCriminal Procedure, the release ofwhich would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

2As our ruling is dispositive, we need not address your additional argument against disclosure for this
information.
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(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in ajudicial proceeding.

(b) Aphotograph excepted from disclosure under Subsection (a) may be
made public only ifthe peace 'Officer gives written consent to the disclosure.

Gov't Code § 552.119. Under section 552.119, a governmental body must demonstrate that
release of the photograph would endanger the life or physical ,safety of a peace officer. In
this instance, you explain that the release of these photpgraphs "could endanger the life or
physical safety of the officers in that if these officer [sic] were ever placed in undercover
assignments, their identities would be subjected to discovery." You have not explained,
however, how the release of the officers' photographs would endanger the officers' lives or
physical safety at this time. Accordingly, we determine that the department has failed to
demonstrate how the release ofthe officers' photographs would endanger the life or physical
safety of these officers. Therefore, the photographs you have marked in pink may not be
withheld under section 552.119 of the Government Code.

Section 552.122 excepts from disclosure "a test item developed by a ... governmental
body[.]" Gov't Code § 552.122(b). In Open Records Decision No. 626 (1994), this office
determined that the term "test item" in section 552.122 includes "any standard means by
which an individual's or group's knowledge or ability in a particular area is evaluated," but
does not encompass evaluations ofan employee's overall jobperformance or suitability. Id.
at 6. The question of whether specific information falls within the scope of
section 552. 122(b) must be determined on a case-by-case basis. !d. Traditionally, this office
has applied section 552.122 where release of "test items" might compromise the
effectiveness of future examinations. Id. at 4-5; see also Open Records Decision No. 118
(1976). Section 552.122 also protects the answers to test questions when the answers might
reveal the questions themselves. See Attorney General Opinion JM-640 at 3 (1987);
ORD 626 at 8.

You seek to withhold the exam questions and answers for a department exam under
section 552.122. Having considered your arguments and reviewed the information at issue,
we agree that the questions at issue qualify as test items for the purposes of
section 552.122(b). We also conclude that the release of the answers to those questions
would tend to reveal the questions themselves. Accordingly, we conclude that the
department may withhold the examination you have marked in blue under section 552.122
of the Government Code.
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Youcontend that some ofthe remaining information must be withheld under section 552.130
ofthe Government Code. Section 552.130 excepts from disclosure information that "relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130. Accordingly, we agree that the department must withhold the Texas motor
vehicle record information you have marked in yellow, as well as the information we have
marked, under section 552.130..

We note that portions of the remaining information are subject to section 552.136 of the
Government Code.3 Section 552.136 ofthe Government Code states that"[n]otwithstanding
any other provision of this chapter, a credit card, debit card, charge card, or access device
number that is collected, assembled, or maintained by or for a governmental body is
confidential." Gov't Code § 552.136. Upon review, we find that the department must
withhold the insurance policy numbers we have marked under section 552.136 of the
Government Code.

In summary, the department must withhold the following: (1) the CHRI that you have
marked under section 552.101 ofthe Government Code in conjunctionwith federal law and
chapter 411 ofthe Government Code; (2) the submitted F-5 form under section 552.101 of
the Government Code in conjunction with section 1701.454 of the Occupations Code; (3)
the L-2 and L-3 forms you have marked under section 552.101 in conjunction .with
section 1701.306 of the Occupations Code; (4) the information we have marked under
section 552.101 in conjunction with common-law privacy; (5) the examination you have
marked under section 552.122 ofthe Government Code; (6) the Texas motor vehicle record
information you have marked, as well as the information we have marked, under
section 552.130 of the Government Code; and (7) the insurance policy numbers we have
marked under section 552.136 of the Government Code. The remaining information must
be released.4

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous

.determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the·
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

4We note that the remaining information contains a social security number. Section 552.147(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.

----------------- ---------------------
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governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it; then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
!d. § 552.321(a).

If this ruling requires the governmental body to release all or part of the' requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.22l(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may aiso file a complaint with the district or
'county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep'f.oj Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-·Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Bill Longley
Assistant Attorney General
Open Records Division .

BLleeg
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Ref: ID# 316042

Ene. Submitted documents

c: Ms. Ashley Nichols
Law Offices of Jamie Balagia.
P.O. Box 360
Manor, Texas 78653
(w/o enclosures)


