
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 16, 2008

Mr. Mack Reinwand
Assistant City Attorney
Arlington Police Department
P.O. Box 1065
Arlington, Texas 76004-1065

0R2008-09695

Dear Mr. Reinwand:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 315735.

The Arlington Police Department (the "department") received a request for specified police
reports. You state that the department has released most ofthe requested information. You
claim that portio.ns of the submitted information are excepted from disclosure under
sections 552.101 and 552.108 ofthe Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

We will first address your argument under the informer's privilege as it is potentially the
most encompassing. Section 552.101 of the Government Code excepts from public
disclosure "information considered to be confidential by law, either constitutional, statutory,
or by judicial decision." Gov't Code § 552.101. This exception encompasses information
protected by the informer's privilege, which has long been recognized by Texas courts. See
Aguilar v. State, 444 S.W.2d 935,937 (Tex. Crim. App. 1969). The informer's privilege
protects the identities ofpersonswho report activities over which the governmental body has
criminal or quasi-criminal law-enforcement authority, provided that the subject of the
information does not already know the informer's identity. See Open Records Decision
Nos. 515 at 3 (1998),208 at 1-2 (1978). The informer's privilege protects the identities of
individuals who report violations of statutes to the police or similar law-enforcement
agencies, as well as those who report violations of statutes with civil or criminal penalties
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to "administrative officials having a duty of inspection or of law enforcement within their
particular spheres." See Open Records Decision No. 279 at 2 (1981) (citing Wigmore,
Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must be of a violation
of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5
(1988). The privilege excepts the informer's statement only to the extent necessary to protect
the informer's identity. See Open Records Decision No. 549 at 5 (1990).

You inform us that some of the fnformation submitted as Exhibit B relates to reports of
possible criminal violations to officers charged with enforcement of those laws. However,
you have not identified the individuals whose identities you believe are protected by the
informer's privilege. Therefore, you have not established that the identities of any
individuals who furnished'information are protected, and the department may not withhold
any identifying information on this basis. See Gov't Code § 552.301(e)(2) (requiring
governmental body to "label that copy of the specific information, or of the representative
samples, to indicate which exceptions apply to which parts of the copy").

Section 552.101 also encompasses section 58.007 of the Family Code, which makes
confidentialjuvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997. The relevant language of section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code. § 58.007(c). Section 58.007 is only applicable to records that pertain to a
juvenile as a suspect or offender, and not as a complainant, victim, witness, or other involved
party. See id.; see also id. § 51.03 (defining "delinquent conduct" and "conduct indicating
a need for supervision" for purposes of Fam. Code § 58.007). The information we have
marked pertains to juvenile delinquent conduct that occurred after September 1, 1997. It
does not appear that any of the exceptions to confidentiality in section 58.007 apply to th~s

information. Therefore, we conclude that the information we have mar~ed is confidential
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pursuant to section 58.007(c) ofthe Family Code and must be withheld in its entirety under
section 552.101 of the Government Code.

Section 552.101 also encompasses section 261.201(a) of the Family Code, which provides
the following:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing services as a result
of an investigation.

Fam. Code § 261.201(a). You assert that Exhibit C pertains to allegations ofchild abuse or
neglect. Upon review, we agree that Exhibit C was used or-developed in an investigation of
child abuse or neglect. See id. §§ 261.001 (defining "abuse" and "neglect" for purposes of
chapter 261 of the Family ,Code), 101.003(a) (defining "child" for purposes of
section 261.201 as "person under 18 years ofage who is not and has not been married or who
has not had the disabilities ofminority removed for general purposes"). Thus, we find that
Exhibit C is within the scope ofsection 261.201ofthe Family Code. You have not indicated
that the department has adopted a rule that governs the release of this type of information.
Therefore, we assume that no such regulation exists. Given that assumption, Exhibit C is
confidential pursuant to section 261.201 of the Family Code. See Open Records Decision
No. 440 at 2 (1986) (predecessor statute). Accordingly, the department must withhold
Exhibit C from disclosure under section 552.101 of the Government Code as information
made confidential by law.

We note that the remaining submitted information contains polygraph information.
Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
. a person for whom a polygraph examination is conducted or an employee of

the person, may not disclose information acquired from a polygraph
examination to another person other than:
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(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested th~ examination;

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process of law.

(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. The requestor does not fall within any ofthe enumerated categories;
therefore, the department must withhold the polygraph information we have marked under
section 552.101 of the Government Code in conjunction with section 1703.306 of the'
Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information that (1) contains highly intimate or embarrassing facts the
publication ofwhich would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,
685 (Tex. 1976). The,type oOnformation considered intimate and embarrassing by the
Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found some kinds of medical information or information
indicating disabilities or specific illnesses is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and

. physical handicaps). A compilation of an individual's criminal history is also highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf Us. Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
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local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthermore, we find
that a compilation ofa private citizen's criminal history is generally not oflegitimate concern
to the public. Upon review, we find that the information we have marked is highly intimate
or embarrassing and not of legitimate public concern. Therefore,· the department must
withhold the information we have marked pursuant to section 552.101 of the Government
Code in conjunction with common-law privacy.

You assert that Exhibit E is excepted from disclosure under section 552.108(a)(I) of the
Government Code. Section 552.108(a)(1) exc~pts from disclosure "[i]nformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the information would interfere with the detection,
investigation, or prosecution ofcrime." Id. § 552.1 08(a)(1 ). A governmental body claiming
section 552.1 08 must reasonably explain how aild why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S..W.2d 706 (Tex. 1977). You state that Exhibit E relates to
pending criminal investigations. Based on this representation and our review ofExhibit E,
we conclude that the release of this information would interfere with the detection,
investigation,or prosecution of crimes. See Houston Chronicle Publ 'g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e., 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases).

Section 552.108 does not exceptfrom disclosure "basic information about an atrested person,
an arrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c) refers to the basic
front-page information held to be public in Houston Chronicle. See 531 S.W.2d at 186. The
department must release basic information even ifthis information does not literally appear

. on the front page of an offense or arrest report. See id. at 186-88; Open Records Decision
No. 127 at 3-4 (1976) (summarizing types of information deemed public by Houston

. Chronicle). Thus, with the exception of basic information, the department may withhold
Exhibit E under section 552.108(a)(1) of the Government Code.

We note that the remaining documents contain information subject to section 552.130 ofthe
Government Code.! Section 552.130 excepts from disclosure "information [that] relates
to ... a motor yehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130(a). We also note that section 552.130 does not encompass motor vehicle record
information of other states. Further, section 552.130 protects the privacy interest of the
individual, and because that right of privacy is purely personal, it lapses upon death. See

IThe Office oftheAttorney General will raise mandatory exceptions onbehalfofagovernmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,491 (Tex. Civ. App.­
Texarkana 1979, writ refd n.r.e.); see also Attorney General Opinions JM-229 (1984);
H-917 (1976); Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death).
Accordingly, pursuant to section 552.130, the department must withhold those portions of
the information we have marked that reveal Texas driver's license numbers of living
individuals or Texas motor vehicle record information pertaining to vehicles in which any
living individual has an ownership interest. The department may not withhold any Texas
motor vehicle information pert"aining to a vehicle in· which no living individual has an
ownership interest. Furthermore, the department must withhold the Texas motor vehicle
record information in the submitted digital photographs under section 552.130. However,
if the department lacks the technical capability to redact this information from the digital
photographs at issue, it must withhold this information in its entirety. See Open Records
Decision No. 364 (1983).

Next, we pote that a portion ofthe remaining information is subject to section 552.136 ofthe
Government Code. Section 552.136 states that"[n]otwithstanding any other provision ofthis
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidentia1." Gov't Code
§ 552.136. We note, however, that the purpose of section 552.136 is to protect the privacy
interests of individuals, and because the right of privacy lapses at death, the credit card
numbers of a deceased individual may not be withheld under section 552.136. See
Moore, 5.89 S.W.2d at 491 (Texas does not recognize relational or derivative right of
privacy). Therefore, if the marked account numbers pertain solely to the accounts of
deceased individuals, they are not excepted from disclosure under section 552.136 and must
be released. However, if the marked account numbers pertain to accounts in which living
persons have an interest, they must be withheld under section 552.136 of the Government
Code.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 58.007 of the Family
Code. The department must withhold Exhibit C under section 552.101 in conjunction with
section 261.201ofthe Family Code. The department must withhold the information we have
marked under section 552.101 in conjunction with (1) section 1703.306 ofthe Occupations
Code and (2) common-lawprivacy. With the exception ofbasic information, the department
may withhold Exhibit E pursuant to section 552.108(a)(1). The Texas motor vehicle
informationin the submitted digital photographs and the information we have marked must
be withheld under section 552.130 if this information pertains to living individuals. The
department must withhold the account numbers that we have marked pursuant to
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section 552.136 of the Government Code only if these numbers pertain to accounts held by
living persons. Th~ remaining information must be released.2

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling'must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order toget the full benefit of
such a challenge, the governmental body must file suit, within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things,! then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal am~unts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

2We note that the submitted infonnation contains the social security numbers ofarrestees and other
individuals. Section 552. 147(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
offi~e under the Act.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sinr: l Lv;}-"il
Jnnifer Luttrall
Assistant Attorney General
Open Records Division

JLleeg

Ref: ID# 315735

Ene. Submitted documents

c: Ms. Valerie A. Whitesell
David Goodman & Madole
5420 LBJ Freeway, Suite 1200
Dallas, Texas 75240
(w/o enclosures)


