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July 23,2008

Mr. Kyle G. Waggoner
Law Offices of Kyle G. Waggoner
P.O. Box 1568
Lindale, Texas 75771

0R2008-09988

Dear Mr. Waggoner:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 317139.

The Lindale Police Department (the "department"), which you represent, received a request
for information relating to three named individuals. You state that the department has no
information regarding one of the individuals.! You have submitted infonnation relating to
the other two individuals that the department seeks to withhold under sections 552.101,
552.102,552.117,552.1175,552.119, and 552.130 of the Govemrnent Code.2 We have
considered the exceptions you claim and reviewed the submitted infomlation.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information that other statutes make

IWe note that the Act does not require a governmental body to release information that did not exist
when· it received a request or create responsive information. See Econ. Opportunities Dev. COlp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App. - San Antonio 1978, writ dism'd); Open Records Decision Nos.
605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983).

2We note that the department did not claim section 552.119 within the ten-business-day period
prescribed by section 552.301(b) of the Govemment Code. Nevertheless, we will address section 552.119,
whose applicability can provide a compelling reason for non-disclosure under section 552.302 of the
Govemll1ent Code. See Gov't Code § 552.302; Hancock v. State Ed. of Ins., 797 S.W.2d 379, 381
(Tex. App.-Austin 1990, no writ); Open Records Decision Nos. 630 at 3 (1994),325 at 2 (1982).
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confidential. Medical records are confidential under the Medical Practice Act (the "MPA"),
subtitle B oftitle 3 ofthe Occupations Code. Section 159.002 ofthe MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Gcc. Code § 159.002(b)-(c). This office has determined that in governing access to a
specific subset of information, the MPA pre'vails over the more general provisions of the
Act. See Open Records Decision No. 598 (1991). Medical records must be released on the
patient's signed, written consent, provided that the consent specifies (1) the information to
be covered by the release, (2) the reasons or purposes for the release, and (3) the person to
whom the information is to be released. See Occ. Code §§ 159.004, .005. Any subsequent
release ofmedical records must be consistent with the purposes for which the governmental
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7
(1990). We have marked medical records that must be withheld under the MPA, unless the
department receives written consent for release of that information that complies with
sections 159.004 and 159.005 ofthe MPA.

Mental health records are confidential under section611.002 ofthe Health and Safety Code,
which provides in part:

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and
"professional"). Sections 611.004 and 611.0045 ofthe Health and Safety Code provide for
access to information that section 611.002 makes confidential only by certain individuals.
See id. §§ 611.004,611.0045; Open Records Decision No. 565 (1990). We have marked
information that the department must withhold under section 611.002, unless the requestor
is authorized to obtain any ofthe information under sections 611.004 and 611.0045.

Section 552.101 also encompasses Title I ofthe Americans with Disabilities Act of1990 (the
"ADA"), 42 U.S.C. §§ 12101 et seq., which provides that information about the medical
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conditions and medical histories of applicants or employees must be (1) collected and'
maintained on separate forms, (2) kept in separate medical files, and (3) treated as a
confidential medical record. Information obtained in the course of a "fitness for duty
examination," conducted to determine whether an employee is still able to perform the
essential functions ofhis or her job, is to be treated as a confidential medical record as well.
See 29 C.F.R. § 1630. 14(c); see also Open Records Decision No. 641 (1996). Furthermore,
the federal Equal Employment Opportunity Commission (the "EEOC") has determined that
medical information for the purposes of the ADA includes "specific information about an
individual's disability and related functiona11imitations, as well as general statements that
an individual has a disability or that an ADA reasonable accommodation has been provided
for a particular individual." See Letter from Ellert J. Vargyas, Legal Counsel, EEOC, to
Barry Kearney, Associate General Counsel, National Labor Relations Board, 3
(Oct. 1, 1997). We have marked information that the department must withhold under the
ADA.

Section 1701.306 of the Occupations Code also is applicable to some of the submitted
information. This section provides in part:

(a) The [Texas Commission on Law Enforcement Officer Standards and
Education ("TCLEOSE")] may not issue a license to a person as an officer
or county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health tq serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency. hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each

. declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Gcc. Code § 1701.306(a)-(b) (emphasis added). We have marked declarations that the
department must withhold under section 1701.306.

The submitted documents also include F-5 forms ("Report of Separation ofLicensee") that
appear to have been submitted to TCLEOSE under subchapter J of chapter 1701 of the
Occupations Code. Section 1701.454 of the Occupations Code governs the public
availability of an F-5. We note that some of the submitted F-5's were created prior to the
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effective date ofthe amendment ofsection 1701.454 by the Seventy-ninth Legislature. See
Act ofMay 25,2005, 79th Leg., R.S., ch. 1298, § 4, 2005 Tex. Gen. Laws 4094, 4096. Those
documents are governed by the previous version of section 1701.454. See id. § 6.3

Section 1701.454 previously provided as follows:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subsection, a [TCLEOSE] member or other
person may not release the contents ofa report or statement submitted under
this subchapter.' The report or statement may be released only by the
[TCLEOSE] employee having the responsibility to maintain the report or
statement and only if:

(1) the head of a law enforcement agency or the agency head's
designee makes a written request on the agency's letterhead for the
report or statement accompanied by the agency head's or designee's
signature; and

(2) the person who'is the subject ofthe report or statement authorizes
the release by providing a sworn statement on a form supplied by
[TCLEOSE] that includes the person's waiver of liability regarding
an agency head who is responsible for or who takes action based on
the report or statement.

Occ. Code § 1701.454: As amended by the 79th Legislature, section 1701.454 now provides:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the per.son resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

3Section 6 of the amending legislation states that "[t]he changes in law made by this Act in relation
to employment termination reports apply only to an employment termination report under Subchapter J,
Chapter 1701, Occupations Code, regarding a resignation or termination that occurs on or after the effective
date of this Act. An employment termination report regarding a resignation or termination that occurs before
the effective date ofthis Act is governed by the law as it existed immediately before the effective date, and that
law is continued in effect for that purpose." Act ofMay 25, 2005, 79th Leg., R.S., ch. 1298, § 6, 2005 Tex. Gen.
Laws 4094, 4096.
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(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release the contents ofa report or statement submitted under
this subchapter.

Id.; see 37 T.A.C. § 217.7 (reporting appointment and termination oflicensee). None ofthe
submitted F-5's appears to be subject to release under either version of the statute.
Therefore, the department must withhold the F-5's, which we have marked, under
section 1701.454 of the Occupations Code.

Information acquired from a polygraph examination is confidential under section 1703.306
of the Occupations Code, which provides in part:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, of a governmental agency
that licenses a polygraph examiner or supervises or controls a
polygraph examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

Occ. Code § 1703.306(a). We have marked the information that was acquired from
polyg~aph examinations and must be withheld from disclosure under section 1703.306.

Criminal history record information ("CHRI") obtained from the National Crime Information
Center or the Texas Crime Information Center is confidential under federal and state law.
CHRI means "information collected about a person by a criminal justice agency that consists
of identifiable descriptions and notations of arrests, detentions, indictments, informations,
and other formal criminal charges and their dispositions."4 Id. § 411.082(2). Federa11aw
governs the dissemination of CHRI obtained from the National Crime Information Center

4We note that the statutory definition of CRRI does not encompass driving record information
maintained by the Texas Department ofPublic Safety under subchapter C ofchapter 521 ofthe Transportation
Code. See Gov't Code § 411.082(2).
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network. Federal regulations prohibit the release to the general public ofCRRl maintained
in state and local CRRl systems. See 28 C.F.R. § 20.21(c)(1) ("Use of criminal history
record information disseminated to noncriminal justice agencies shall be limited to the
purpose for which it was given") and (c)(2) ("No agency or individual shall confirm the
existence or nonexistence ofcriminal history record information to anyperson or agency that
would not be eligible to receive the information itself'). The federal regulations allow each
state to follow its own individual law with respect to CRRl that it generates. See Open
Records Decision No. 565 at 10-12 (1990); see generally-Gov't Code ch. 411 subch. F.
Although sections 411.083(b)(1) and 411.089(a) of the Government Code authorize a
criminal justice agency to obtain CRRl, a criminal justice agency may not release CRRl
except to another criminal justice agency for a criminal justice purpose. See id.
§411.089(b). We have marked CHRl that the department must withhold under federal law
and subchapter F of chapter 411 of the Government Code. - -

The submitted information also includes fingerprints. Section 560.003 of the Government
Code provides that "[a] biometric identifier in the possession of a governmental body is
exempt from disclosure under [the Act]." Id. § 560.003; see id. § 560.001(1) ("biometric
identifier" means retina or iris scan, fingerprint, voiceprint, or record of hand or face
geometry). Section 560.002 provides that "[a] governmental body that possesses a
biometric identifier of an individual . . . may not sell, lease, or otherwise disclose the
piometric identifier to another person unless ... the individual consents to the disclosure[.]"
Id. § 560.002(1)(A). We have marked fingerprints that must be withheld under
section 560.003.

Section 552.101 also encompasses common-law privacy, which protects information that is
highly intimate or embarrassing, such that its release would be highly objectionable to a
person of ordinary sensibilities, and of no legitimate public interest. See Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Section 552.102 of the
Government Code, which you also appear to claim, excepts from disclosure "information
in a personnel file, the disclosure ofwhich would constitute a clearly unwarranted invasion
ofpersonal privacy[.]" Gov't Code § 552.102(a): Section 552.102(a) protects information
relating to public officials and employees. The privacy analysis under section 552.102(a)
is the same as the common-law privacy test under section- 552.101 and Industrial
Foundation. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.-Austin 1983, writ ref d n.r.e.) (addressing statutory predecessor to Gov't Code
§ 552.102). Therefore, we will determine whether the department must withhold any ofthe
submitted information on privacy grounds under section 552.101.

Common-law privacy encompasses the specific types of information that are held to be
intimate or embarrassing in Industrial Foundation. See 540 S.W.2d at 683 (information
relating to sexual assault, pregnancy, mental or physical abuse in workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs). In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the
identities ofvictims and witnesses ofalleged sexual harassment were held to be private. See
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id. at 525. This office has concluded that a compilation of an individual's criminal history
is highly embarrassing information, the publication ofwhich would be highly objectionable
to a reasonable person, and is generally not oflegitimate concern to the public. Cf United
States Dep't ofJustice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual's privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled summary ofinformation and noted that individual has significant privacy interest
in compilation of one's criminal history). We also have determined that other types of
information also are private under section 552.101. See generally Open Records Decision
No. 659 at 4-5 (1999) (summarizing information attorney general has held to be private).
We have marked criminal history, medical and other information that the department must
withhold under section 552.101 in conjunction with common-law privacy.

Common-law privacy encompasses certain types of personal financial information.
Financial information that relates only to an individual ordinarily satisfies the first element
ofthe common-law privacy test, but the public has a legitimate interest in the essential facts
about a financial transaction between an individual and a governmental body. See Open/
Records Decision Nos. 600 at 9-12 (1992) (identifying public and private portions ofcertain
state personnel records), 545 at 4 (1990) (attorney general has found kinds of financial
information not excepted from public disclosure by common-law privacy to generally be
those regarding receipt ofgovernmental funds or debts owed to governmental entities), 523
at 4 (1989) (noting distinction under common-law privacy between confidential background
financial information furnished to public body about individual and basic facts regarding
particular financial transaction between individual and public body), 373 at 4 (1983)
(determination of whether public's interest in obtaining personal financial inf9rmation is
sufficient to justify its disclosure must be made on case-by-case basis). We have marked
personal financial information that the department must withhold under section 552.101 in
conjunction with common-law privacy.

Next, we address your claims under sections 5~2.117, 552.119, and 552.130 of the
Government Code. Section 552.117(a)(2) excepts from disclosure the home address, home
telephone number, and social security number ofa peace officer, as well as information that
reveals whether the peace officer has family members, regardless of whether the peace
officer complies with sections 552.024 or 552.1175 of the Government Code.s

Section 552.117(a)(2) adopts the definition ofpeace officer found at article 2.12 ofthe Code

5We note that a post office box number is not a "home address" for the purposes of section 552.117.
See GOy't Code § 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that
purpose of GOy't Code § 552.117 is to protect public employees from being harassed at home) (citing House
Committee on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State Affairs,
Bill Analysis, H.B. 1976, 69th Leg. (1985)) (emphasis added). .
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of Criminal Procedure. We have marked information that the department must withhold
under section 552.117(a)(2).6

Section 552.119 provides as follows:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure; or a security officer commissioned under
Section '51.212, Education Code, the release of which would endanger the
life or physical safety of the officer, is excepted from [required public
disclosure] unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a fire or police civil service hearing or a
case in arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph exempt from disclosure under Subsection (a) may be made
public only ifthe peace officer or security officer gives written consent to the
disclosure.

Gov't Code § 552.119. You have not demonstrated, and it is not otherwise apparent to this
office, that the release of the submitted photograph of a peace officer would endanger the
life or physical safety ofthe officer whose image is depicted. Therefore, the department may
not withhold the photograph under section 552.119.

Section 552.130 excepts from disclosure information relating to a motor vehicle operator's
or driver's license or permit or a motor vehicle title or registration issued by an agency of
this state. See id. § 552.130(a)(1)-(2). We have marked Texas driver's license and motor
vehicle information that the department must withhold under section 552.130.

We note that section 552.136 ofthe Government Code is applicable to some ofthe remaining
information.7 Section 552.136(b) states that "[n]otwithstanding any other provision of [the
Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or ni.aintained by or for a govemmental body is confidential." Id. § 552. 136(b);

GAs we are able to make this determination, we need not address your claim under section 552.1175
of the Government Code. '

7Unlike other exceptions to disclosure under the Act, this office will raise section 552.136 on behalf
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code §§ 552.007,
.352; Open Records Decision No. 674 at 3 nA (2001) (mandatory exceptions).
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see id. § 552. 136(a) (defining "access device"). We have marked account numbers that the
department must withhold under section 552.136.

We also note that the remaining information includes a personal· e-mail address.
Section 552.137 of the Government Code states that "an e-mail address of a member of the
public that is provided for the purpose ofcommunicating electronically with a governmental
body is confidential and not subject to disclosure under [the Act]," unless the owner of the
e-mail address has affirmatively consented to its public disclosure.8 ld. § 552.137(a)-(b).
The types of e-mail addresses listed in section 552.137(c) may not be withheld under this
exception. See id. § 552. 137(c). Likewise, section 552.137 is not applicable to an
institutional e-mail address, an Internet website address, or an e-mail address that a
governmental entity maintains for one of its officials or employees. You inform us that the
owner ofthe e-mail address that we have marked has not consented to its public disclosure.
We therefore conclude that the department mustwithhold the marked e-mail address under
section 552.137.

In summary: (1) the department must withhold the marked medical records under the MPA,
unless it receives written consent for release that complies with sections 159.004
and 159.005 of the MPA; (2) the marked mental health records must be withheld under
section 611.002 of the Health and Safety Code unless the requestor is authorized to obtain
any of the information under sections 611.004 and 611.0045; (3) the department must
withhold the marked information that is confidential under section' 552.101 of the
Government Code in conjunction with the ADA, sections 1701.306, 1701.454, and 1703:306
of the Occupations Code, federal law and subchapter F of chapter 411 of the Government
Code, section 560.003 of the Government Code, and common-law privacy; and (4) the
department also must withhold the information that we have marked· under
sections 552. 117(a)(2), 552.130, 552.136, and 552.137 ofthe Government Code. The rest
of the submitted information must be released.

You also ask this office to issue a previous determination that would permit the department
to withhold information under sections 552.119 and 552.130 of the Government Code
without the necessity of again asking this office for a decision under the Act. See Gov't
Code § 552.301; Open Records Decision No. 673 (2001) (previous determinations). We
decline to issue such a decision at this time. This letter ruling is limited to the particular
records at issue in this request and limited to the facts as presented to us; therefore, this
ruling must not be relied upon as a previous determination regarding any other records or
any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited

8Section 552.137 also is a mandatory exception and may not be waived. Gov't Code §§ 552.007, .352;
ORD 674 at 3 n.4.



Mr. Kyle G. Waggoner - Page 10

from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to getthe full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then-both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. 'Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992,no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about' this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

(S'~.(cerely, 0
"-t.J.0Y)~~

James W. Morris, III
Assistant Attorney General
Open Records Division

JWM/jh
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Ref: ID# 317139

Ene: Submitted documents

c: Ms. Barbara H. Jennings
6802 Highway 107
Marksville, Louisiana 71351
(w/o enclosures)

_____~.__ .~__. _l


