
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 23,2008

Ms. Shirley Thomas
Senior Assistant General Counsel
Dallas Area Rapid Transit
P.O. Box 660163
Dallas, Texas 75266-0163

·0R2008-10008

Dear Ms. Thomas:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 316609.

Dallas Area Rapid Transit ("DART") received a request for the toxicology results for a
named employee. You claim that the requested information is excepted from disclosure
under sections 552.101 and 552.102 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes.
Section 552.101 encompasses section 31306 of title 49 of the United States Code and
section 382.405 oftitle 49 ofthe Code ofFederal Regulations. Section 31306 oftitle 49 of
the United States Code relates to alcohol and controlled substances testing for operators of
commercial motor vehicles and provides in relevant part:

(b) Testing program for operators of commercial motor vehicles. - (l)(A)
In the interest of commercial motor vehicle safety, the Secretary of
Transportation shall prescribe regulations that establish a program requiring
motor carriers to conductpreemployment, reasonable suspicion, random, and
post-accident testing of operators of commercial motor vehicles for the use
ofa controlled substance in violation of law or a United States Government
regulation and to conduct reasonable suspicion, random, and post-accident
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testing ofsuch operators for the use ofalcohol in violation oflaw or a United
States Government regulation....

49 U.S.C. § 31306(b)(1)(A). Section 31306(c) pertains to testing and laboratory
requirements and provides that

[i]n carrying out subsection (b) of this section, the Secretary of
Transportation shall develop requirements that shall -

(7) provide for the confidentiality of test results and medical
infonnation (except information about alcohol or a controlled
substance) ofemployees, except that this clause does not prevent the
use of test results for the orderly imposition ofappropriate sanctions
under this section[.]

Id. § 31306(c)(7). Federal regulations clarify the extent to which test results pertaining to
operators of motor vehicles are confidential. Section "3 82.401 of title 49 of the Code' of
Federal Regulations, titled "Retention of records," requires employers to retain certain
records pertaining to alcohol and controlled substances testing. See 49 C.F.R. § 382.401.
Section 382.401 provides in part:

(a) General requirement., Each employer shall maintain records of its
alcohol misuse and controlled substances use prevention programs as
provided in this section. The records shall be maintained in a secure location
with controlled access.

(b) Period of retention. Each employer shall maintain the records' i~
accordance with the following schedule:

(1) Five years. Tlie following records shall be maintained for a
minimum of five years:

(I) Records ofdriver alcohol test results indicating an alcohol
concentration of 0.02 or greater,

(ii) Records ofdriver verified positive controlled substances
test results,

(iii) Documentation of refusals to take required alcohol
and/or controlled substances tests,

(iv) Driver evaluation and referrals,
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(v) Calibration documentation,

(vi) Records related to the administration of the alcohol and
. controlled substances testing programs, and

(vii) .A copy ofeach annual calendar year summary required
by § 382.403.

(2) Two years. Records related to the alcohol and controlled
substances collection process (except calibration ofevidential breath
testing devices).

(3) One year. Records of ·negative and canceled controlled
substances test results (as defined in part 40 of this title) and alcohol
test results with a concentration ofless than 0.02 shall be maintained
for a minimum of one year.

(c) Types of records. The following specific types of records shall be
maintained. "Documents generated" are documents that may have to be
prepared under a requirement of this part. If the record is required to· be
prepared, it must be maintained.

(1) Records related to the collection process:

(ii) Documents relating to the random selection process;

(v) Documents generated in connection with decisions to
. administer reasonable suspicion alcohol or controlled

substances tests; [and]

(vi) Documents generated in connection with decisions on
post-accident tests[.]

49 C.F.R. § 382.401(a)-(c). Section 382.405 oftitle 49 ofthe Code ofFederal Regulations,
titled "Access to facilities and records," provides in part:
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(a) Except as required by law or expressly authorized or required. in this ­
section, no employer shall release driver information that is contained in
records required to be maintained under § 382.401.

(h) An employer shall release information regarding a driver's records as
directed by the specific written consent of the driver authorizing release of
the information to an identified person. Release ofsuch information by the
person receiving the information is permitted only in accordance with the
terms of the employee's specific written consent as outlined in § 40.321(b)
of this title,

ld. §382.405(a). Section 382.405 also specifies the circumstances under which an employer
may release test results. See id. § 382.405(b)-(g).

The submitted infonnation appears to be maintained by DART under section 382.401 of
title 49 ofthe Code ofFederal Regulations. You do not inform us that any written consent
has been given with respect to the disclosure of this information. Therefore, to the extent
that it is maintained by DART pursuant to section 382.401, the submitted information must
be withheld from the requestor under section 552.101 of the Government Code in
conjunction with section 31306 oftitle 49 ofthe United States Code and section 382.405 of
title 49 of the Code ofFederal Regulations. To the extent that the submitted information is
not so maintained, it may not be withheld under section 552.101 in conjunction with the
federal law.

However, section 552.101 also encompasses the Medical Practices Act ("MPA"). Access
to medical records is governed by the MPA, chapter 159 of the Occupations Code.
Section 159.002 of the MPA provides in pertinent part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation,. or treatment of a patient
by a physician that is created or maintained by a physician is confidential and

)privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code § 159.002(a), (b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of aphysician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982).

Medical records may be released only as provided under the MPA. See Open Records
Decision No. 598 (1991). Such records must be released upon the patient's signed, written
consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. Occ. Code §§ 159.004,.005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990). We
have marked the medical record that DART may only disclose in accordance with the access
provisions ofthe MPA. Absent the applicability of an MPA access provision, DART must
withhold this information.

Section 552.102 of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.l02(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled
that the test to be applied to information claimed to be protected under section 552.102 is the
same as the test formulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for information claimed to be
protected under the doctrine of common-law privacy as incorporated by section 552.101.

For information to be protected from public disclosure by the common-law right ofprivacy
under section 552.101, the information must meet the criteria set out in Industrial
Foundation. In Industrial Foundation, the Texas Supreme Court stated that information is
excepted from disclosure if (1)-the information contains highly intimate or embarrassing
facts, the release ofwhich would be highly objection.able to a reasonable person, and (2) the
information is not of legitimate concern to the public. 540 S.W.2d at 685. The type of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,'
attempted suicide, and injuries to sexual organs. Id. at 683.

In addition, this office has recognized that public employees may have a privacy interest in
their drug test results. See Open Records Decision Nos. 594 (1991) (suggesting
identification ofindividual as having tested positive for use ofillegal drug may raise privacy
issues), 455 at 5 (citing Shoemaker v. Handel, 619 F. Supp. 1089 (D.N.J. 1985), aff'd, 795
F.2d. 1136 (3rd Cir. 1986)). Generally, however, the public has a legitimate interest in
information that relates to public employment and public employees. See Open Records
Decision No. 562 at 10 (1990) (personnel file information does not involve most intimate
aspects of human affairs, but in fact touches on matters of legitimate public concern).
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Information that pertains to an employee's actions as a public servant generally cannot be
considered to be beyond the realm oflegitimate public interest. See Open Records Decision
Nos. 470 at 4 (1987) (public has legitimate interest injob qualifications and performance of
public employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation ofpublic employees), 423 at 2 (1984) (scope
ofpublic employee privacy is narrow). You assert that the submitted drug test results ofthe
DART employee are highly intimate and embarrassing. However, we conclude that there
is a legitimate public interest in this information. Therefore, we find that this information
is not confidential under the doctrine of common-law privacy and it may not be withheld
under section 552.102 of the Gpvernment Code..

In summary, to the extent that it is maintained by DART pursuant to section 382.401 of
title 49 ofthe C0de ofFederal Regulations, the submitted information must be withheld from
the requestor under section 552.101 of the Government Code in conjunction with
section 31306 of title 49 of the United States Code and section 382.405 of title 49 of the
Code of Federal Regulations. To the extent that the submitted information is not so
maintained, DART must withhold the information we have marked pursuant to the MPA.
In that instance, the remaining submitted information must be released. I

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as 'presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. ld. §.552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the ~equestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe

'We note that the submitted information contains a social security number. Section 552.l47(b) ofthe
Government Code authorizes a government body to redact a living person's social security number from public
release without the necessity of requesting a decision from this office.under the Act.

- ------~-_.~~~-~~~~~~~~-~-~~--------------~------------I
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Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.32l(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Olivia A. Maceo
Assistant Attorney General
Open Records Division

OM/mcf

Ref: ID# 316609

Ene. Submitted documents

c: Ms. Malory Shelton
Legal Assistant
The Mills Law Firm
8117 Preston Road, Suite 800
Dallas, Texas 75225
(w/o enclosures)
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