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Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 316860.

The Fort Worth Police Department (the "department") received a request for the complete
file of a former police applicant. You state that you are releasing some of the requested
information. You claim that some of the submitted information is excepted from disclosure
under sections 552.101, 552.122, and 552.136 of the Government Code. 1 We have
considered the exceptions you claim and reviewed the submitted information.

Initially, you acknowledge that the department failed to meet the deadlines prescribed by
section 552.301 bfthe Government Code in requesting an open records decision from this
office. See Gov't Code § 552.301(b), (e). A governmental body's failure to comply with
the procedural requirements of section 552.301 results in the legal presumption that the
information is public and must be released. Id. § 552.302. Information that is presumed
public must be released unless a governmental body demonstrates a compelling reason to
withhold the information to overcome this presumption. See Hancock v. State Bd. of
Ins., 797 S.W.2d 379,381-82 (Tex.App.-Austin 1990, no writ) (governmental body must

I You state that you have redacted social security numbers pursuant to section 552.147 of the
Government Code. We note that section 552.147(b) authorizes a governmental body to redact a living person's
social security number from public release without the necessity ofrequesting a decision from this office under
the Act.
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make compelling demonstration to overcome presumption ofopenness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). The presumption
that information is public under section 552.302 can generally be overcome by
demonstrating that the information is confidential by law or third party interests are at stake.
See Open R~cords Decision Nos. 630 at 3 (1994),325 at 2 (1982). Section 552.122 of the
Government Code is a discretionary exception under the Act and does not demonstrate a
compelling reason to withhold information from the public. See Open Records Decision
No. 665 at 2 n.5 (2000) (discretionary exceptions in general). Thus, none of the submitted
information may be withheld under section 552.122. However, because sections 552.101
and 552.136 can provide compelling reasons to withhold information, we will address your
arguments under these sections.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
..Jobe.confidentialbyJaw,.eitherGQl1stihltiQnal,.stftmt.Qry,OI ]Jyjl1cli9LalJI~J::isiQIl"'_ GQy't

Code § 552.101. This section encompasses information protected by section 58.007 of the
Family Code. Law enforcement records involvingjuvenile offenders and relating to conduct
that occurred on or after September 1, 1997 are confidential under section 58.007. The
relevant language of section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records; ,

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a centr~l state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). For purposes ofsection 58.007, "child" means a person who is ten
years ofage or older and under seventeen years ofage. See id. § 51.02(2). The information
you have marked involves juvenile conduct that occurred after September 1, 1997. It does
not appear that any ofthe exceptions in section 58.007 apply. Therefore, the information at
issue is confidential pursuant to section 58.007(c) ofthe Family Code, and must be withheld
under section 552.101 of the Government Code. .

Section 552.101 also encompasses chapter 411 of the Government Code, which deems
confidential criminal history record information ("CHRl") generated by the National Crime
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Information Center or by the Texas Crime Information Center. CHRI is defined as
"information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations ofarrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions." Gov't Code § 411.082(2). Title 28,
part 20 of the Code of Federal Regulations governs the release ofCRRI that states obtain
from the federal government or other states. Open Records Decision No. 565 (1990). The
federal regulations allow each state to follow its individua11aw with respect to CRRI it
generates. Id. Section 411.083 ofthe Government Code deems confidential CHRI that DPS
maintains, except that DPS may disseminate this information as provided in chapter 411,
subchapter F ofthe Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CRRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the

__G9_yeJ!Jrrte!1t~Qcl~Jir~~l}ti!!~clt()oj1tajp.GHRIf~Q111J:>~~Qra11.()th~~crj~i11.~!j]1sti_c_e~g~11£Y;_

however, those entities may not release CRRI except as provided by chapter 411. See
generally id. §§ 411.090 - .127. Furthermore, any CRRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 onhe Government Code in
conjunction with Government Code chapter 411, subchapter F. See Gov't Code
§ 411.082(2)(B) (term CRRI does not include driving record information). Therefore, the
department must withhold the CHRI that we have marked under section 552.101 of the
Government Code in conjunction with federa11aw and chapter 411 ofthe Government Code.

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows:

(a) A polygraph examiner, trainee, or employee ofa polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired frama polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.
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(b) The [Polygraph Examiners] Board or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(9) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Gcc. Code § 1703.306. We have marked the information that was acquired from polygraph
examinations and is within the scope ofsection 1703.306. You state that the requestor does
not qualify as an individual authorized to receive the submitted polygraph information under
section 1703.306(a). Accordingly, we conclude that the department must withhold the
information we have marked under section 552.101 in conjunction with section 1703.306

.C!.ft!l~ QgS:!.1pa!!O.!1s~Q()<!~.~__ ..

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if(1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person,
and (2) the information is not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Ed., 540 S.W.2d 668,685 (Tex. 1976). This officehas found that personal
financial information not relating to the financial transaction between an individual and a
governmental body is excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 545 (1990), 523 (1989) (individual's mortgage payments,
assets, bills, and credit history). We have marked the personal financial information the
department must withhold under section 552.101 of the Government Code in conjunction
with common-law privacy. You have also marked information relating to the applicant's
background under common-law privacy. This information relates solely to the individual's
qualifications and ability to efCecute the duties ofa police officer: Because this information
pertains to the qualifications of an applicant for public employment, it is generally of

. legitimate public interest. Accordingly, the department may not withhold the background
information from disclosure based on a right of privacy. See Open Records Decision
Nos. 470 at 4 (1987) (public has legitimate interest in having access to information
concerning performances ofgovernmental employees), 444 (1986) (employee information
abdut qualifications, disciplinary action and background not protected by privacy), 423
at 2 (1984) (scope of public employee privacy is narrow). Furthermore, we find that no
portion ofthe remaining submitted information is highly intimate or embarrassing and ofno
legitimate concern to the public. Accordingly,· the department must only withhold the
information we have marked under section 552.101 in conjunction with common-law
privacy.

Next, we address your argument that some of the remaining information is excepted from
disclosure under section 552.136 of the Government Code. Section 552.136 states that
"[n]otwithstanding any other provisi9n ofthis chapter, a credit card, debit card, charge card,
or access device number'that is collected, assembled, or maintained by or for a governmental
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body is confidential." Gov't Code §552.136. Accordingly we find that the department must
withhold the insurance policy numbers you have marked under section 552.136 of the
Government Code.

We note that section 552.130 ofthe Government Code is applicable to some ofthe remaining
information. This section excepts from disclosure information relating to a motor vehicle
operator's or driver's license or permit or a motor vehicle title or registration issued by an
agency ofthis state. See id. § 552.130(a)(1), (2). You have redacted Texas motor vehicle
record information under section 552.130 on the basis ofprevious determinations issued to
the department in Open Records Letter Nos. 2006-14726 (2006) and 2007-00198 (2007).
See Open Records Decision No. 673 (2001). We have marked additional Texas motor
vehicle record information that the department must withhold under section 552.130.

!11_~u~~ry,-t]1~.. Q(;)IJ~Jj:~(;)gt_!lll:l§L!Yi!hl121~Lt~~_igf~f!ll~tigll __Y~1.l_h~"~_~~~~~~_1.ll1:~~r_
section 552.101 in conjunction with section 58.007 of the Family Code. The department
must withhold the information we have marked under section 552.101 in conjunction with
section 411.083 of the Government Code, section 1703.306 of the Occupations Code, and
common-law privacy. The department must withhold the information you have marked
under section 552. 136. The department must also withhold the additional information we
have marked under section 552.130. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the,
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. ( Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
comity attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act therelease of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

--- - ---- .------._------._---------------------------...-- - ---.--.-.--------.---_. - -- - -- ---.--------------------.-----•.. -.-.--. ---_.-----------

If the governmental body, the requestor, or any other person has questions-6icomrn.ents
about this ruling? they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Chris Schulz
Assistant Attorney General
Open Records Division

CS/mcf

Ref: ID# 316860

Ene. Submitted documents

c: E. Frankum
P.O.. Box 130144
Dallas, Texas 75313·
(w/o enclosures)


